CEFIIFICATE OF SHEVILE

I certify under the petalty of perjury that T mailed the following:

a. MOTION POR LEAVE TO FILE A SECAOND OR SUCCESSIVE MOTION TO VACATE, SET
ASIDIE OH CORRECT SENTENCE UNDER 2B W.5.C. §Z255 BY A PRTYSOKER IH FEDERAL
COSTODY. Datwd: April &, 2001;

b. MOVANT'S HFHORANDPUM OF PACT aND LAW IN SUFFORT OF [(AFFIDAVIT FORM)} MOTION
FOR LEAVE TO FILE A SECOND OR SUCCESSIVE MOTION TD VACATE, ZET ASIDE OR
CORRECT SENTEMCE UNDER 28 t5.3.C. §2255 AY A FRISONER IN FEPERAL CUSTODY.

and all attachmente and exhibits on this & DAY OF AFEIL, 200)1, from the
I.5. Penitentisry Leavenmworth Mallroom, to the followiny indfviduale wia T.5.
Mail, PDRE FILTNG TH THIS ACTION:

1. CLERE
U.5. Coure of Appeals for the Elghth Clreoult
Thowes F. Eagleton Court House
Eoom 24,1289
111 South Idth 3SErest
St. Louls, Hissgurl  &3102
Tel. (3E4) 244-2400

U.5. CEETIFIED MATL W). 7OO0Q-0520--D021-3725-7270
EETIEN EBECEIFT REQUESTED

YOR FELING: Onoe {1) original and three (3) coples.
2. U.5. Attorney's Office
B U.5. Courthouse

300 South 4th  Street
Mipopeapolis, Minoesotz 55415

3. IMTERNET RELEASE OH WWW.BRAZILBOYCOTT.ORE:

~“j?'aﬂt::r

ragory Lembros, Pro Se

g Ho. 00436=124

U.5. Feanltenflary Leavenworth
PF.0. Box 140400

Leavenworth, Eausas BO045-1000
oS54

Web slce: www.brarllboyooblb.org



JOEN REONT  LANMROS

Prisoaer # DO4A36=124

0.5, Pinitintisry Leavemworth

F.0. Box 00O

Lesvymmworth, Eanesa S6143-1000

DEFENDANRT — MOVANT FRO SE

N THE UHITED STATES COIET OF APFEALZ
K& YHE EIGHIH CIRCDIT

IGEN CAEGONY LAMERDS,

Defendant=Hovant, * CIF¥IL AFPEAL WO.
va. * Io Ie! Crimdnsl Bo. 3-7654
T.5. Diptrict Court for Ehe
UNITED STATE: OF AMERICA, * Dietrict of Minnezoka — Thirzd
IMyision.
Flainciff-—Fespondent. *

MOTIOH FIJE LEAYE T3 FILE A SECOMD R
SUCCESSIVE MOTION TO YACMTE, SET ASIDE
O OCOREECY SENTENKE [HDEE 2B (¢.5.C. §225%
BY A FRIGCHEE IN FEDERAL {TSTODY.

COMES WOW tha Defendant=Movant, JOHN GRECORY LTAMBROS, and
herwby moves thiz Homorabla Courtk for leave ko Fille & sccond or successive
waEflon o vacats, set Aaglde or corract senkence undep Tikle IB.;}E.C. §2255 by
4 pricomer in federsl custody. This wotios 1z browght pursuant to 28 0.5.C.
§2244(b) and §2255, and I3 based oo a new tule of constitutional law recéntly
anncunced by the United Scates Supreme Court, that was previously unevailable,
aod tequires rerroactive dpplication to cases oo collateral review.

Movant hereby submite the atctached, "MOVANT'S MEMORANDUM QF FACTS

AND TAW 1IN STPPORT OF," the above=entitled motion, In APFIDAVIT FORN.

DATED: April #4, 2001
E ¥ submibred,

Gtegely Lambroa, Pro Se



THITED STATES ©GOTET OF AFFEALS
FE THE EICHTH CIRCULT

JOHE GRECORY LAMEENSR, A CIVIL. AFFEAL Fr.
befendant-Movant , * In Be: Criminel No. JI-T6-354
0.5. Diperict Coourt for the
rs. * Districk of Himmescbta = Third
Division.
UHITED STATES DF AMERIDA, *

MOVANT'S MEWORANDIM OF FACT AND LAW
_ *
Plalnciff-Respondent. ™ SOPFDST OF: (Affidavic Form)

MOTION FOW LEAYE TO FILE A SECOED OE
SEDCCESSIVE MOTION TO VACATE, SET  ASTDE
OR OCOEEFCT SERTERCE TEDER 7H B.5.C. 127255
BY A PFRIGOHES TN FEDEERAL. CUOSTODY.

COMES HOW the Defendaot=Mcwant, JOHF OGHREGOURY LAMBROS, and
herebhy movez thla Homorable Court for leave to ¥ile a second or Buccassive
motlon to vacate, set aslde or correct sentence under 28 T.5.C. §225% by &
prieoner in federal custedy. Thie moblen is brought pursusot Eoc 28 T.5.C.
12244(b) aud §2255, and 1 based on a aew tule of conacficubional law pecently
anvounced oo Juoe 26, Eﬂdﬂ by the Tniced Scaies Suprems Court In AFFPRENDI ve.
WEW JERSEY, 120 5.Ck. 2348 (2000}, that was previcusly vodveil#fle, dand requitves
ratroacklve application to caeea on callateral review.

Movant does not wish to fruetrate thia court 1o filing this motlon
in a premature fashion nor hawve thia matlon counted agalnat Mevapt, 1f movant
ig premafure, due Eo Ehe following legal problesg: (1) The Third CircuwlE has
held that a new Supreme Court cage way be made retvoaccively applicabhls to cases
on collateral review, and tharefore velief may be had om a gecond or succesalve
£2255 motion under §2255, if the case falls wlthio oos of the TEAGUE exceptions.

Sem, WEST va. VAUGHH, 204 F.3d 53, 5% {3rd Cic. 2000}. Thus 1f Movanc waa in

the Third Clrcult, and walted to file a eecond or successlve motion vnell Ehe

1.



fupreme Court explicicly oakes APPREMDT rerroactively applicable to cazes

on collateral Teview, Movent may be fouond to be untlwely. 1F APPRENDI falls
within the zecond TEAGUE exception fas Movent belfeves 1t does), ix the Third
Clrcult 2 prisoner is sntitled to relief now on & gecond or gsuccaasive %2255
motion. (Z) The statute of limiracions provieion in §2255 dndicates thar a
defendant has one (1) year from “the date on which the right esszerced was
1oirially recagnized by the Supreme Court, ff that right has been newly
recognized by tye Supreme Court and made retroactively applicable to cases oo
collataral review." The Second Gircuit held in a case di=cussing BAILET vE.
U.5.. 133 T.Ed.2d 47F (1995}, that the ope (1) year began to ruo when HAJLEY

wam decided (oot when it was applied rettoaceively in BOUSLEY wa. U.5., 140

L.EdZd 828 (1993)). See, THIESTMAN ws. TU.5., 124 F.34 361, 371 & o_ (3 (Tod

Cir. 1997). Therefore, o priscner 1o the Second Circuit wauld be barred by
the statute ¢of limitations 1f he/she waited until a year afcer AFPRENDI is
explicitly made retroactive to cases oo collaceral teview before £f11ing a
gecond or augcessive §2255 motion., This Movant ix uneducatad 1o law end doead

wef want to ba barred by the statute ¢f limitcaticna.

AFFIFND] va. O.5. AMBOMET A "WRE™ EULE OF CORSTITUTLONAL LAY TEAT DIEECTLY
AFFECTS THE VALIDITY OF THE IENTENCE MOVART IS SEAVING AND RETIAES RETEDACTIVE
AFPLICATION T4 CASES O COLLATERAL EEVIER:

1. The Supreme Coutt in TEAGTE va. LANE, 489 U.5. 288 (193%) held
that a gight that has been newly recognized by the Supreme Court 18 wot te be
applicd retroactivaly on collateral revisw UHLESS it falls within ame of Ewo
cxceptions. Firat, a new rule shauld apply retrosctiwvely 1f it prevecnkw law—
making authority from crimicalizing certaln kinds of conduck. TEAGUE, 459 1.5.
at 307. GSecond, a new rule should apply retroactively Lf it "requires the

obzervance of the procedurea implicit in che concept of crdered liberty.™ 1d.

2.




{citatione switted). The Supremes Court has deacribed this exeception as
applying to "watershed rulea fundamental to the integrity of the criminal

proceeding.” SAWNTER ws. BMITH, 497 0.5. 227, 2234 (L990). Accord SAFFLE vs,

TABRES, 494 U.5. 4H4, 495 (1993). To qualify under the second TEAGUE exceptianm.
“the new rule must satlsfy a two-prooged teat: (1) 1t must relate ka3 che
accuracy of the [ptoceedding]; and {2} ft must alter "our underetanding of the

'Bedrock procedural elements’ essential to the [fundamental] feirmessz of a

proceedipg.”™ WOTTER vo. WHITE. 3% F.3d 1154, 1157 {llch Cir. [994Y{quocing
RAWTER, 437 U.5. at 242).

2. Movant cancedea that the rule afpounced in AFFRENDT is a "WEW"
tule gubiact to TEAGNE. Inm TEAGUE, cthe Court axplaloed that "a cape enmnounces
£ new tule when it braaks new ground or imposes a new gbligakion ovw che SCACes
ﬂt.?!dﬂrﬂl Governmant .... To put it A{ffersntly. A came announcem A dew fula
1f the rasult was not dictated by precedent exliating at the clee the defepdant's
comviction became £inml."™ THEAGOE, 489 0.8, at 30l. To determine whethar a rule
annaunced in APFRENDI 1s "mew,” the Court munt msgeas the akate of the law ag it
exigted at the time Movant's cooviecion became Fimal and then determins whather
the Court ehould have felc compalled to adape the eale ar fagun, O'DELL va.
HETHEELANT, 521 U.5. 151, 159 (1997). [f; in Llight of exipting law, the Court
acted regzanably by not recogniripg the rule wheo Hovant was I:dicted, convierad,
and geptenced, the Tule 1z "new" under TEAGUE. See id. ("TEAGCTE asks caurt-

court judgas to judge reasonably, not presciently”)l. See gles, CAIN va. REDMAN,

%7 F.2d B17, 321 (6ch Cir. 1391304 rule sooght by federal habeas corpus petition
ia "pew" as long as the covvectness of the tule 18 suaceptible to debate amnng

reasonakle mindg) fedting BUTLER vwe. McEELLAR, 4%& T.5. 407 {199{).

3. The m:le anoounced in AFPRENDI 18 surely "MEW" for purpomes of
TEAUUE. In JOMES the court poted that lbs prior casee uersly "susggeet[ed} rather

than establish[ed]" the pricciple that asny FACT that increases the maximum

1.




penalty for a ¢rime must be charged in ap indictment, submitked to a jury,

and proved beyand a reawconahle doubt." JAWES wa. [.5., 526 U.3, 227, 243

0.6 §1999). Mareover, before JONES wirteslly every clrcuit held that the
agount 0f drugs and the type af drugs wae oot an element of a Mtle 2] offense

but instesd waa only a4 sentencing facCopr, See, e.g.. U.E. ws. CISHEROE, 112

F.34 1272 (5th ¢ip. 1997): U_5. vs. DOBRLOUES, LO7 F.3d 248 (4th Cir. 1997):

U.5, v&5. BIL¥ERS, %4 F.3d 1317 (lOcth Cir. 19%963; U.5. ve. MOREND, H99 F.24d

663 {&th Cir. 1990); O.3. wvs. GIAKE, B13 F.Id 594 (3rd Cir. 1987}; T.S5. we.

WOOD, 834 F.2ld 1382 (Ach Clv. L967). Indeed, even after JOMES, the Elevéntch
Clrénir and others continued to find thar the gquantity and cype of druge wes a
sentencing factor. See, U.5. wa. HESTER, 199 F.3d 1287, 1291-97 {1lth Cie. 2000):

0.5. wo. THOMAS, 2{4& F.3d 381, 382-82 {Ind Cir. 2000}; U.5. ve. JOMES, 1494 F.3d

1178, Li#6 {lOth Cfr. 1893); U, 5. wa. WILLLAMS, 194 F.34 100, 106-107 {b.¢.Cir.

1999). The fact rhat so many courts conaletently followed a practice comtrary
to the rule andousced in APPRENDI 18 compelling evidence thet the tule {5 WEW.

fee, CATH va. RETMAN., 947 F.24 BL?. 211 {6th fir. L391}. The sheer oumber of

opinfone in APPREWDI (Five juatices jeined in the opivion of the Court and bwo
of these, Justices Thomae and 3ealiz, fssved concurring cpicione. Four justices
digeented in two opioiong.) alan supparcs Che cooclusion that the rule waz mat
compelled hy pre—exiscing precedent. OFDELL, 521 U.5. at ISB.E"[t]he array of
views efpreased In [d4 Swpreme Court decision] 1tself suwggest the rule anoaunced
rhere wam, in light of the court's pracedent, 'susceptible to debate anﬁng rea-

gorable winds"").

4. On Februwary 9, ZMH1, the Niarh Circult held Iin FLOWERS va. WALTER,

Wo. 29-15552 (Fer Curiam] "[T]he Antitarrorissm and Effective Death Penalby Act's
axception to ike prohibician o0 sudsessfve habage petitions, which allows &

Priscner to predent 4 JECOWND OR SUCCESSIVE habass corpus pebition when it relies

an a new congkicutlemal rula that has besn "mede retroackive ro ceses on callateeal

5.



review by the Supreme Court,” 28 USC 2244h)1(23(A). codiffen the retroactivicy

appraach of TEAGUE va. LANE. 43% U.5. 788 {19%9), the TU.5. Court of Appeal:z

for the Rinth Cirtcult decided February 9, 24001. Invoking ate af TEACUE'S cwao
exceptfons to ltg geperal rule af nonretroactivity, the court held that Sectian
T244 (B (21 CAY allows a prisoner ko present a SUCCESSIVE PETITION that relies

on 8 oew rule of bedreck principle that was nor eipressly declarad retroactive

by the Supreme fourt." (uotimg, CRIMINAL LAW REPORTER, Tnl. 68. Mo. 20, page

441, February X1, 2001. The Winth Circuit's per carlam opinien went on Ea AGEEE

with the mioerity view expressed 1in WEEST wa. VAUCHM, 204 F.34 53 (3vd CLr. M007,

and to hald that & FEW AULE OF CONSTITUTIONAL LAW MAY HE APFLIED RETROACTIVELY
IN THE AERSEHMCE 9OF Ak EIFRESS RULTHG OM RETROACTIVITY BY THE SUFPREME COURT. Alzco,
the court atated, "[Wle find nothinpg in the language of 2244 (BI(2ICAY chat
guggeats that Comgreaa inrended to eliminate the third approach in #nacting
ACDEA; 1.e., to reject Ehe retyeaccivicy scandard sec foreh by the Supreme Court
in TEAGUE." (uoting, CRIMIMAL LAW AEFORTEE,. Vol. 68, Wo. Z0, page 442, Fehruary

21, 2.

THIE CGOUET MDS5T AFFLY TEAGIE BEPORE OORSTRERTRE: THE MERTTE OF ‘THIS CLATH:

. The Supreme Court io CASPART vz, BOHLEM, 127 L.Ed.2d 236, 245
-
(1996), stated, "[A] threshold guestion in every habeas case therefore, is

whether the court is obligasred to apply the TEAGUE twle to the defendant’s claim.
We have recognlized that the nonretroactivity priocipls "{s not 'jutiﬁdi:tinual'

in the senge chat [federal couvts] . . . muet ralse and decide the igsve sua

aponte.” . . . Thus, a federal coeorr wmay, but nesd not decline to apply TEAGTE
1f che Stace does net argue 1c. . . . But If the State does argue that the defen

dapmt seeks the henefit of a WEW RULE OF CONMSTITUTIONAL EAW the court WMOET applr

TEAGUE before considering the MERDTTE OF THRE CLATM.™ (Citations omitted)




AFPFRENNT CLATHE FALL WITHIE THE SECOMD TEAGUE EICEFTION:

B, The ruls snnounced in APFEENDL {3 alzo & "WATEESHED" rule that
Tequires retrodccive application. The reasoalay emploved by the Eleventh

Cirenic in HUTTER ws5. WHITE. 39 ¥.3d 1154 (Elth Cir. 1994%. cowpels this reault.

¥. In WUTLTER, the Eleventh Circult had to decide whether the eule

aonouncad in CAGE wa. LOMIZTARA, 498 0.5, 39, 112 L.Ed.Zd 339 (19903 {par curiam},

was Teccocactive under the SECCHND TEAGUE exceptisn. In CAGE. the Supreme Court
found & jury Inetruction that contsaiped language diluting the reagenshle doubt
gtandard viclated due pracess because 1t allowsed the jury €9 convict en a lower
atendard gf ptreof than bavond 8 remsonable doubl, CAGE, 493 U.5. at 41. Inm

SOLLIVAN ws. LOUISIANA, 508 U.5. 2753, 174 L.EA.2d 182 {1993}. the Supreme Coure

held thar {AGE violatlons, when challeoged on direct appeal, wepre not subiect Etao

harmlesg eartot but wers, inotead, pey 2e teverslbla., The Court reasoned that
harmlazg errar veview was only possible whete the petit jury actually passed

upon the sEakutory element:

Harmleng--2rra? review locka, wa heve aald, to the
baaia on which "the jury ACTUALLY RESTED ITE VERDICT,
[citatiom omitrtmd]. The inquiry. inm other words, is
not whether, im A trial thet ocecwurred without the
errotr & guilty verdlict would surely have bBeen rendared,
but whethar the gullty verdict aecually r@dered in
THIS frial waa surely attributabkle o the errer Thak
wust be Br, becauvds to hypotheswlze s guilecy verdick
that was never in fact readered - 70 matter how
ineacapable the flndings to support that verdict mighe
ba == would viclute the jury trlal guarantess.
[Citationa pwltted.]

SULLIVAN, 508 T.5. at 2B0-8! {emphasis in original).

a. In HUTTER ve, WHITE, 3% F.3d L[54 (litch €dr. 19%94), the Elaventh

Cirewit, relying on SULLIVAN held that che rule anoounmced in CAGE was subjact

te review an colleteral attack. The Court ressonsd that the rule Fell within

Lhe SECOND TEAGUE eXceptlon because it “guards againet conviction of the innocent



by ensuting the SYSTEMATIC accuracy of the ctimiunal srstesn.' NUTTER, 39 ¥.3d
at 1157 {emphapgls added), Moveover, the CAGE rule aatisfied the "falrmess"
prong of TEAGUE'S SECOMD exceoptiem ap it '"implicace[d] a fundameptal puarantee
of trial procedure bBecause uge nf A Lower atandard of procf Eruatrakes the

Jury-trial guaraotes." Id. at 1158. Accord BARMON ve, MARSHALL, 62 F.3d 943,

964=-65 [(Fth Cir. 19931 (holding CAGE retroactive under TEAGUE); ADAMS va. AIXEN,
41 F.3d 175, 178-179 (4th Cdir. 19%4){pame]}-

4. The rule apoeunced in AFPEENDI alterz a defendant's rights in
all ways recognized 1o CAGE and SULLIVAN, and more. A3 io CAGE, the new rule
elevates the burden of proof to bhevond & reasonable doubt. Motveover, bhe npew
rule requives the élement to be presented to and passad upon the grand jury, as
required by the Pressntment Cleuse of the Fifth Amendment. Imposing an enhanced
Penelty Dased co facta oot Blleged in an indictment lmpermisgibhly allocws a
defepdant to Be sentsnced "om a charge Ehe grand Jury acver made againsc him."™

STIRCORE ve. U.5., 361 U.5. 212, 210, & L.Bd.2d 252 {1960%. See aleo ROSSELL va.

T.8., 369 U.5. 74% (1962){helding that te permic defendante to bz ceoviceed on
the besis of facts not found by, snd perhaps mot avan presented to, the grand
jury which indicted him," would deprive them "of a basic protectlonm which the
guaranty cof the iatervention of the prand juey was desipned ta secore™).  Thue,
the rule io AFFRENDI "Moot only Improwe[s] accurecy [af the tI:;l end couviction].,

but rlao ""ailter[a] ocur understending of the BEDRMWE procedural elemente™'

eggential o the falrmess af & proceeding.”™ SAMTER, 497 U.S5, at 242 {citati¢ns
cmlitted],
10. Both the maloricy and diassentlng opinions io APPRENDT recognized
the gigniflcance of the cage. Ag§ the majorlicy correctly percelved:
At pcake in this cess are conmetictuticonal protections
nf surpassing importance: the proscription of oy
deprivatiorn of libarty withoet ™due process of law,"

Amdt. l4, and the guarantee that "[iln all criminal
progecuiione, the accuaed zhall erjoy the vight to

1.




4 gpeedy and public trial, by an ilopartial Jury,”
Aodt. &. Takep togather, thees rlghts indlsputably
entlifled &4 ¢riminagl defendsmt to "& jury determioation
that [he] Is charged, bevond & reasonable doubt.'”

APFRENOI, 120 S5.Ct. at 2355-2336. See also IN RE WINSHIF, 397 T.5. 358, 353

(1%70) (reasonable doubt requirsment “has wital tale ip eur ctriminal procedure").
In a footoote, the Supreme Coutt aleo recognized that ite holding Implicated

the Presentment Cleuse of the Fifth Amendsent, #lthough that issue hed been
rai=zed by APPRENDI. APPRENDI. 120 &.Cr. at 2355, ».3. The Supreme Court
ultimately coocluded that the Mew Jevssy procedure that allowed e judpe to deter-
mipe an aggravating faceotr that extended the defendant's getitence an additionmal
ten (10} ¥years copstltuted “an wnaccaptable departure from the jury ctraditian
that 18 an indispepsahle patt of our criminal justice sygrem." Id, at 2166,
Converamely, Justice O'Conmer's dissent pointed out khac AFFRENDI “will surely

be Temembered as a WATERSHED CHAMGE TN COHSTITUTIONAL TAW." See {d. at 2380

(0"Conner, J., dissenting). Thus, the jusrices atrongly suggested that the new
rule anucunced in APPRENDT implicated HEDROCK procedures that sre implicie in
th: concept of ordered liherty and that impact the fundsmentsl fglrpess of the
eriminal jugbice mysCem.

11. Arcordingly, several courcs have held that APFRENDI clalme fall
within the SECOWD TEAGUT exceptivm and appiles to cases on indrial eollateral
ravliew. For example, the Eighth Circuir bas repeatedly sccepred review of
AFFRENDT claims in INITIAL Section 215% motions. See, #.8., O.5. wva. NICHOLEOM,

231 ¥.34 445, 4534 (8th {ir. Z000); DROGERS va. U.5., 229 F.3d 704, 705 (Hth Cir.

&000); DO.5. wa. MURFEY, ({49 F.Supp.2d 1059 (0.Minn. 200(}; =er also, PARISE
s, U.5., 117 F.5upp.dd 204 (I.Coon. 2000}; DARITY ve. 0.5., 124 F.Supp.2d 355
(W.D.N.C. 2000)¢Ln Judge THORNBURG'S subsequent memorandum relecting the govern—
aent's motion for reconsideration [DABRITY 11}, Judge Thortburg went further amA

ot enly coneluded chat APPRENDI Fit within che SECOND of the twa TEAGUE exceptious,

j o



he alsp concluded that APPRENDT "ANNOUNCED & HEW RULE OF CONSTITUTIOHAL
STUESTANTIVE LaAW WHICH I3 AUTODMATICALLY RETROACTIVE." (Emphasis sdded}}. In
MOREHY . LO% F.Bupp.2d 1059, Judge Doty held that "[Elhers 2an be little doubr
that the oweeping new requirement apnounced by the Court in APFREENDI is Ro
grounded in fundamental faltuneass that it may ke considerad of WATEESHED
importzaoce.”™ MWIAPHY, 109 F.Supp.2d ar 1064, The MORPHY court noted that the
Suprems Court'a comclugion in APPREWDL that the Constitmtfen requires a fury
fioding beyond a reasonable donbt on eny fact which increazes tha statutory
mezimum penalty "compels @ tadical shift in criminal procedure in fedaral
criminal cases.” Id. The BURFEY court cejected tha argument that there s
oo sigoificant difference petween a district court finding of face by A pre-
pooderance of the evidance as tao drug quanrity and & Jucy finding of prook
bevond ¢ veasonable doubt s to the quantlcy imsuwm. Quoting frem che Supreme

Court ftaelf in APPRENDT and i IN EE WINSHIF, 297 D.5. 3538 (I970), the MOURFHY

Court explained:

“"Thera is & VAST DIFFEREMCE BETWEEN . . . a judgment

of convietion entered in a procesding fo which the
defendant had the right to a Jury trial and the right

te require the prosecutor to prove guilt beyond & yea—
gonible doubt, apd sllowing the judpe to find the
required fact under a leasser atandard of proof." 120
§.Ct. At 2388; pmea mlso TN RE WINSHIP, 397 U.5. 358,
363 {1970){quoting COFPIN va.U.5., 156 U.5% 432, 453
{1895} ("The reasonable-dowbt atandard playe s wital

tole 1o the American scheme of crimipal procedure. Ik

1a a prime ipatrumtnt for treduciag the risk of coovictlong
reating oi factusl error. The standard providesz congrege
gubgtance for the presumption of innocence—that BEDRDCE
"axiomitic and elementary'’ principle whomy "enforcement
lies af the foundatipn of the adminigtration of our
criming]l law. ™).

MURFHY, 109 ¥.S5upp.2d at 10&4 (etphaples added).

The MURFHT eoutt, therefore, concluded that the APFRENDT decision falle under
the FECOND excepticn to the TRAGHE son—tettaactivity principle. Accord DARITY

¥g, TU.5., 124 P.Supp.2d 355 (W.D.N.C. Dec. &, 2000).

.
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12. Thoge ciltts Ehat have decidad eo the sontrary generally have

relied upon decisicnz conetruing the tetvaactiwity of U.5. va. CAUMDIN, 515 U.5.

o0E ¢1995%. Io GATDIH, the Supreme Court held thac in a false statement pro=
secution, the questlon of materfallity muat he decided by the juey instead of
by the court. Seversl cirenlta, locloding the Eleveonth €ircuit, have declined

to glve tecegactive effect to GAUDIN wvnder TEAGUE. See, 0.5. ve. SWINDALL,

107 P.34 B3l, S35-36 {llth Cir. 1997); BILZERIAN va. U.5., 127 P.3d 237, 24]

(2od Cir. 1997}, cert. demled, 527 U.3. 1021 {1599}; U.5. vo. EHOWE, 113 F.3d

31, 37 5th £ir. 1997). CAODIY. hawever, Iiovolwved far leze significant pripciples
than AFPFEENMDI.
13. As noted by the Elevanth Girculc In SWIBDALL, the hatm to be

corrected by GAUDIN way mot the violatdon of the "beyond a rensopable dowbi"

standard which “implicata[d] the accoracy of the conviction.” SWIRDALL, LGV
F.3d at B36. FRatbher, the problem to be corrected io GATDIN was that "the
wrong entity was making the decision." Id4. The Court explaiwed thar, If
gwindall contended that "tha judge used a lesae eXactiog standerd than 'beyood
a taasonable dowbt' io its determinacion that the falea stateoments were macerial ™
this "would implicate the accuracy of the material fivdinog." aod, thus, would
fall within the scope of TEAGUE'S SECOMD exeeptinn. Id. -

la, In the instank gage, the Ddatrict Court judge did, In fact, usze
£ lesg exactlng standard than bevood & tegsppable doubt In lts determinaticn
al the elementy of Movact™s crime, locluding drug type snd quanticy and thereby
implicacad the accuracy of rhe elements of the crime. Accordingly, the APFEERDL
eTror(e) at imsue ip thie cese clearly falls within the scope of TEAGUE'S
SECOND exception. Accordingly, for all of the foregolog veasons, AFPRENDI has
rettoactive applicaticn to SECOND OR SOCCESSIVE Secticn 21535 motlons such as

the Hovapets metion.

10.
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15. Qe [inal opote, fn RIVERS wa. ROADWAY EXIFRESES, 120 L.Edid

114, 178, Head Mote %a, b {1994), the Suvpreme Court expounded on the
RETROACTIVE applicacfon of a2 JUDICTAL INTERFRETATION OF AN ELISTING STATUTE.
The ¢ourt held thak:

"Sa, 3b. A judliclsel constructlon of a S3TATUTE 1z an
authordtative statement of what the gratute meant before
ag well ag after the decislon of the cage giving rise

te cthot constructipn; wheun Coungress ¢nacied a nmew statute,
Congtess has the pover to decide wheno the statute will
become effeckive == 50 that the new statute may govern
from the date of enactment, from a speclfied [ukture date,
et even from an expressed announced earlier date —— BUT
WHENM THE OWITED STATES SUFEEME COURT CONSTRIES A STATUTE,
TEE STEREME COURT IS EEFLAINING ITS ONDERSTANDTIHG OF WHAT
TEE STAYUTE HAS MEART CONTINIXNGISLY STHCE THE DATE WHEN
THE STATUTE BECAME TAN; in statutory cageg, the Supreme
Court bag na authority o deparc from Che congreassiomal
command sebcing the effective date of & law that Congress
har enacted.”

RIVERS, at ITH, Bead Mote 9&, 9b.

"It 18 thig Court's respoosibllicy ta gay what & gtatuke
meang, amd ange the gourt hag epoken, 1t is Fhe duty of
ather gcourts to reapect that undergtandiog of the governlhg
Tule of law. A judiclal comgtrwctbioth of & FTATUTE is an
adchotitacive ptatement of what tlhe STATUTE MEANT BEFORE AS
WELL A5 AFTER THE DECISILH OF THE CASE GIVING HISE TGO THAT
CONSTRUCTION. ™

BIYEHS, at I%9.
o

16, Thias Movant regpectfully requeats thia Qourt o DEDER retroactive
application to this SECOND OR SUCCESSIVE Section 2255 moclon as per thé T.5.
Suprewme Court ruliog in APPRENUI and <oneider the followlng claims/flssues upon

the merits bazed upon APPRENDI.

THE CHARGES TN THE IWDIGIMENT:




LY. Movant JOHY GEEGORT LAMEROS was named as & defandant In
Cripinal 1ndictment Number 3=76=54, filed 1o the United States DHetrict Court
for the Matrict of Minnesota, Third Divielon, on September 14, 1976, GSee,
EXHINLT A. {hereinafter "HOVANT'S INDICTMENT™)

18, Movant'a INDICTMENT wae a seven (1) count indicement which
named Mowvant io Counts 1, 2, 3, 4, 5. & T. Hovant requegted a jury trial.

159. Cn February 15, 1577, a jury fouod Mavant guilty on Counts
4, 5, and 7 of the indictment. GSee, U.5. ve. LAMBROS, 564 F.2d &, 27 (8th
Cir. 1977). Also mee, EXHIBIT B (March 7, 1977. JUDGMENT AND FROBATIONSCOMMIT-
MENT ORDER). THE JURI REMDERED A GENERAL JUKY YEIDICT.

4. Counte &4, 5, and 7 within Mavant's INDICTHENT etated viclatiene
(a] 3

a. Count 4: " . . . knowingly and intentionally d1d
unlawfully distribute approximately 55.75 grame of heroipn; 2 Schedule I marcobic
drupg controlled substance, in violation of Ticvle Z1, Umited States Cade, Sectian
Bal{a1(L)."

b. Count S: " . . . koowlngly mnd intentionally did unlaw—
fully distribute approximstely 24.88 grame of herocin, a Schedule I narcotic drug
contrelled substance, 1o wvioclation of Titla 21, Tmited States qEﬁt, Saction
Balia}(l}."

c. Count 7: " . . . did koowingly conspire, combine,
confederare and agree togeather, with sach other, and with diverse ather peraons
whoge names are ko the Grand Jury unkoown, to distribobe a narcotie drug controlled

gubatance, namely hercin; io violation of Title 21, Unired Setates Code, Sectionsz

B41¢ak{1l) and Ba46."

CASE HISTORY:

12.
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ZL. Movant doeg not believe the government [liled an information
prior to Movaot'e jury trial wnder Tiele 2} D.5.C. § 851(a)(l). Section 83l{a)
gtetes that the government must [Ile an Infotmatlon priar co a jury trial or
Eullty plea when It seeks to Incypease a persona gentence on the basls of a prior
copviction. The enhanced punlighment to which Sectionm 23] refers are those
provided by STATUTE. For example, Section B&l(b}{1}{C} locreases the statutory
maximum penalty from twenty {20) vears to thirty {30} veara. G5ea, T.5. va.

PHSTER, 58 P.Xd BE, BS {4th Cir. 1995); TLS5. wa. HOVEY, 922 F.24 k24, 628 {10tk

Cir. 1991}.

22, dn Febrvwary 15, 1977, & jury found Movantk pulliy on Count=z 4,
5; & 7, REMDERING A GENERAL JUET VERDICT on Count &, 5, & 7. Qee, U.5. ¥z,
LAMBROS, 564 F.2d 26, 27 {Bch Clz. 1977},

23, Movank wag aencenced on Mapch 7, 1977, hy Uniced States Digbplct
Court Judge Donald D. Alsop, ou Counte &, 5, & T o & Cepm of ippyigonment for a
period of fifceen (13} years, with a specizl parale term of five (5] veece co
follow. Sald seotence Lo run consecutively and not concurrently with the pentence
presently baing served by Movant. The ¢ourt ordered Movant incatcetabed ab the
United Statas Fenltentiary at Terre Haute, Indiana. Sc¢, EIHLBIT B.

4, Movane's attorney filed a NOTICE OF APPEAL u{;p the Courk
and [{led & direct appeal [for Movapt oo Augugt 30, 1977, that was denled by
Eighth Circult on October 27, [977.

25, To the bear of Movant's recolleckion, Movant did net Flle a
Ticle Z8 U.5.C.A, Seccian 22%5. Hovant iz cootacting his past Attorney to verify.

4. Hovant is still serving this sentence, a8 the Unlted Staces
Farola Commieelcon has a4 DETAINER on Howant due oo alleged oaon—complerion af

rarolea and speclal parole of this senfende.

MOTANT'S COCONVICTIONS AND SERTERCES MUST BE VACATED BRASER OF THE
FOLLOMNIRG VIOLATHME OF AFPFRERDLI wa. WEW JEESEY, 12) S.Ct. 7348 {J000}:

11.
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ISSUE OFE (L):

THE JURT Il BT FROVE BETOHD 4 EEASORARLE DOUBT
WHETHER. THE. CORTROLLED SORSTANCE IMVOLVED WITHIR
COUNIS 4, 5, AED 7 WAS ™A MARCOTIC DEDG™, "ROT A
MARCOTIC ORDG™, AMD/OR "CONTROLLED SUBSTARCE."

27. Mavant was sentenced to fifeesn (15} yeors on Counks 4, 5,
and 7, under Title 21 U.3.C., Section 841(b)(1){A) WHICH IS MOT WRITTEN WITHIN
MIVART'S IEDICTMENT. 1In 1977, Sectlon 841(b){L){A) required the CONTRUCLLED
SUBSTANCE in achedule T or II Ea be A NMARDOTIC DHOG.

It In 1977, &ection B41(BY{L){B) requlired the COWTROLLED SUBSTANGCE
in schedules I or L1 BT TO EE A HARCOTIC TROG.

29, The jury DID BOT mske & "SPECIAL FINDIMG" #5 to the CONTROLLED
STBSTANGE being ™A WARCOTIC DRDG™ or as to the TYPE of CONTROLLED SUBSTARCE in
Counts 4, 5, and 7.

., The Eighth Circult, this Circult, as evety cother clreuilt, held
BEFORE AFFRENDI thacr the AMOUNT of CONTROLLED SOBSTANCE and TIFE of CONTROLLED
SUBSTANCE was 1ot an ELEMENT of Title ?1 pffenses but instead wap only a sentencing
factor. Thus, RO JURY DETERMIMATION AS TO AMOURT ARD TYFE OF EEHTEQLLED SUBSTANCE

WAS EVER REQUIRED TNLESS TRE GUOVERNMENT RBGUESTED SAME. Sea, U.B. s, WOOD, 834

F.7d 13BZ, 1388 (8ch Cit. 1987). Algo, every circuit bas held that the necessary
ELEMENTS to SUSTAIN A CONYICTION on J841{a){i) posseselon of a COWTRULLED SUBSTARCE
with lnotent to distribuce are thet & person {1} knowlngly; (2} possessed the

CONTROLLED SUBSTANCE: ({3) with intest to distribute ik. Gew; U.5. v5. WRIGHT,

E45 F.Supp. LO41, 1055 (D.W.J. 199%}, affirmed 46 F.3d L1120, {guoting capen from
the 5th aod 4th Circuit). FLEASE MOTE that Counte 4 and 5 in Movant's INDICTHENT

atated, ". . . did unlawfully digtvibukte . . ." and Count 7 in Movant's INDICTMENT

1&.
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gcatad, " . . . conzplra, . . ., to digEribute . . ." Therefors, POSSESSION
iz an element in the substantive charge of elther BRISTRTROTION or asale of
narcakles. Lomprehenglve Drug Abugse Prevention and Control &ck of 19T,

§ 4017a)(1), 21 D.5.C.4. § B&l{a){1). See, U.5. vs. JACKSON, 526 F.2d 1236,

1237, Hesd ¥ote 3 {5th Clr. 1976). OF interest, is the fact thet the word

POSSESSIOE does pot appear withim Counts 1, 2, 3, 4, 5, &, or 7, and the word

INTENT does not appear wilthin Count 7. Therefore, Hovant's ENTIRE INDICTHEERTY

1 DEFELTIVE as 1t does oot contalp EACH MATERIAL FLEMEMT of the offenee. Hee,

U.5. wva. CABRERA-TERAN, 168 F.34 L&al, 1432, 145 [(5th Cir. 1999} (the Court satated,

"[T]o be aufficient, an INDICTHENT muzt allepe EACH WATERTAL ELEMENT of the cffenze;
if it dces not, 1t falla to rharge that offenge."] MWovank will addreas this
lasua Jater.
al. Movant'a INDICTMENT states in Counts G, 5, and 7 that Mowvant
wag " . . . in violatlon of Title 21, Unired States Code. Secklom 851 (e (L);"
and Count T also included Sectlon BAG, Ticle 21 U.3.0. BAl(a){l} states: (L9TT)

§ 841, Prohibited acts A
Melerinl acts

(a} Except ie authorized by this subchapter; it shall be
MMLANTOL for Aoy person knowingly or latentionally -

(1) Eo manufacture, distelbute, or dispensenor pogsess with
lntent Eo manufacture, digtelbugts, or dispense, s CONTHILLED
SUBSTANCE; or

Sece, EEEIBIT C. (1381 - Title Il U.B.C.A. § 84], West Fublishing Company)

32. On Februacy 15, (977, the Jury found Hovant gulilty of Countm
9, 5, apd 7, ¢ffering a GERERAL JURY VERDICT, as to violatlons of Title 21 U.5.C.

Section 341{e)}(l). Bee, U.5, we, SHEFFARD, 21% F.3d 766, 709 (8th Cic. 20003,

the Eighth Cirtcuilt stated, "{T]c CONVICY a2 defendant of violating 21 U.5.C.
¥ B41{a},; or of conspiring to viclete ¥ B4L{a] Iin viplatlom of 21 U.5.C. § 846,
'lt]heM[EmmmmmIMMMTm

THE EXACT FATORE OF THE SUBSTANCE WITH WHICH HE WAS DEALTEE.' U.5. v=. JEWELL,

15.
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5% F.24 A97, 698 [(9¢th Civ.){en banch, cert. denied, 426 V.5. B3Ll, 96 5.Ct.

3173, 49 L.E2.%d 1188 (1978)." The Hinth Circuit sktated in JEWELL, at 694,
("[T]he atatuts [2l U.5.0G. §341{a)(1)] die violated only 1f POISESSIDK =
apcompanied hoth by koowledge of the nateure of the act and alsad by Ehe intent
"tr manufacture, distribute, or dispenze.’™}.

35, Movant atates that the JULY THETREWRIEINE where CONFISING aa
to the type of druy or "SPECIAL PIMNDING" &e to the type of drug lvvelved was
"A EARCOTIC DEUG", "WOT A MARCOTIC DROG™, AND/OE "CONTRVLLED SUBSTARCE." See,

U.5. ve8. BARKES, 158 F.3d EB62, 672 (Znd Cir. 1998} ("[I1]ln OROZCO-FRADA we approwed

of the suggestion of the D.C. Cipcullb that it 1=z 'the goweroment's reapousibility

to asck SPECIAL VERDICIS.™}

34, The juty BID MOT understand that COHSTIRACY i1s ITSELF A CRIME.

See, U.5, va. DALE, 178 F.3d 429, 4231 (&kth Cir. 1999) The Sixth Ciréwit in

DALE alao tafarred to DRDOECO-FPRADA and BARNES explalnliog that while SPECIAL

VERDICTS are generally not favored in criminal cases, they ARE AFFROFRIATE WHEN

THE INFORMATION SOUGHT 15 RELEVANT TU THE SEMTEMCE TO AE IMPOSED and that 1t iz

the BEESPONMSIBILITY OF THE GOVERNMEWT TO REGUEST A SPECIAL VERDICT. DALE, 178
F.3d at 433

35. Jury ilnstructions should be VIEWED AS A 'H'E}II‘_ Sap, U.5. ¥s,

MURFHY, 109 F.Supp.Xd 1059, 1065 {D.Mipn. 2000) (¥iewipg the lnstructlons as &
whole, the cpurt concluded that the issue of drug quantity was not subjected
£o o reasonable dovht determination by the juty im defendant’s case. Therefore,
iwpoging s sentence under the harsher provislons of §341(b}{1)(A) was unlawful
and defendant's motion as to this claim must be granted.)

36. The words "CONTROLLED SUBSTAMCE" wag used within Hovant'a
I¥DICTMENT, throughout Hovantfe erial and theouwghour the JORY INSTROCTIORS.
Therefore, viewing the ilnformation the Jjuty recelved during trial and the JURY

IRSTRUCTIONS as a WHME, this Movant can only ratiounally conclude Ehat the jury

16.
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way subjected to the followiog TTFES of labels as to the CONTROGLLED SUBSTANCE
MHovant could of been found gulleky of: (2] CTRULLED SUBRSTANMCE: (b A
WARCOTIC DEIG; () A RNM-NAICOTIC DRI,

3r. TITLE Z1 0.5.C. §81i - SCHEDULEE OF CONTROLLED SIRITANCES:
Movant etates Section B12(a) of Title 1 States: "[Tlherec are established FIVE

(5) SCHFTNLES OF CONTROLLED SUBSTARCELE, to be known as SCHEDULES L[, II, IIL,

IV, AND ¥."

3B. RILE OF LENITY: Tha RULE OF LENITY provides that "wheve text,

gtructure, and history Fall to ssteblish that the Government's position s
wnamb iguously correct, [Courta] apply the ROLE OF LENITY and rwsolve the aobigulty

in {thg Jefengant'sz] Eavor."™ GSea, U.5. va. GRANDERSON, 515 T.5. 3%, 54 (1994).

AMBRIGOITY concerning the ambit of criminal atatutes should be resolved iom FAVOR

OF LERITY, REWiS va. U.5., 401 U.5. BOB, 2& L.Ed.2d 493 (1371}, ond when choice

pugt be made between two readings of what cooduct Congress has made & crime, It
im appropriate, BEFIRE choosing the heraber altesrnative, to require thab CONGRESE

should have apoken in language that 1s clear and definite, U.5. vz, UNIVERSAL

C.I,T. CREDIT CORP., 344 T.5. 21B. Moreovaer, unless Cougtess conveys Lba purpoge

clearly, it will oot be deemed to have significantly changed the federal-state

balance in the prosecution of crime. Sea, U.5. va. BABS, 4 E;5+ 336, 349, 30

L.Bd.2d 488, 697 (1971). Aleo omm, U.5. ve. TRAN: 234 F.3d 798, 903 (Znd Clir.

00071, where the Second Clreoul: stated in HEAD NOTE 16 "RILE OF LENITY™ requires

the sentencing court to imposs the LESSER of two panaltics where there {8 an actual

apbhipuity over which penalty should apply: and HEAD ROTE L%: “Defendant is afforded

LENITY only where a penal provislon DID HOT accord him felr waming of che sanctiona
the law placed on that comduct.”™

39, The T.5. Supreme Court statad Iin IW RE WINSHIF, 397 U.8, 358,

14, 2% L.Bd.2d 288 (1970}, "the Due Process Clause protects Che scouwaed agiinst

couvictionsg EECEPT upoen preof beyond a REASONABLE DOUET of EVEEY FACT NECHESSARY

T0 COWSTITUTE THE CRIME WEiTH WHICH HR I3 CHARGFD." The proof bevond a ressonsble

17.
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doubt stapdard hes becowe lobedded in soclety's lexicon aa the standard necessary
to chack prosecutorial overreachiog. Accordingly, before a perepo 1z te be FOUKID
GUILTY, subjected to & sentence of iocarceration, end stigmatized by the penalty,
it is locumbent that those facts be arduously tested by a Jury through preoeof

bevaond & reasonable doubt. Sea, WIESHIP, at 361 (eteting that "{tlhe reguirement
that guilt of 2 criminal charge be established by procf beyond a reespnable deubt

dates at leagt from owr eaply years as a2 HATIOR™).

COBCTOZTION A5 TO I350F OWmE {1):

an. Thetelore, doe to the ALLEGEDLY CORRECT jury determinations hy

the jury in 1976, where B0 Jury determinatlon as to the TTPE or {NIANTITY of Lthe
COWLRULLED EUBRSTANCE was cver required. WOOD, #34 F.2d at 1388 {8th Cir. 1987).
The $uty's GENERAL JURY VERPIGCT as to Movent being guilty, as per the INDICTMENT,
of only Title 21 U.E.C. # B41({a)({1l}, 10 Counts &, 5, and 7, which allows only For
a convictlon vl 4 CONTROLLEDL SUBSTAMCE, snd WOT allowing for a convigction of &
particular typa, amount, or fioding of the CONTEOLLED SUBSTANCE being " A HARCOTIC
DRUG" or "BOT A4 RARCOTIC DHDG," dictates that Hovant be sentenced under Title 2]
U.5.C. $BA1{bICLII{BI{3} which allows Movant to be sentenced for a CONTROLLED
EUBSTANCE to 2 term of loprisonment of not more theo coe (1) vess with wo prier
convicklana, 1t is important to remewber that the Government only requested

the Jjury to retutn & GUILTY VYERDICT to violatlone of Title 21 U.S.C. §$8414m) (1)

in all counte, thet {8, the dietribution of a CONTHOLLED SURSTANCE.

41, The RULE OF LENITY supports paragraph forty {(&0).
4. T the excent APPRENDI applies, the jury d4id not make a

"SPECTIAL FINDING" dealing with the CONTROLLED SUBSTANCE withinm Mowant®s krial
to satfsfy the FIFTR and STATH AHERDMENT protactiouns due Movani. See, SHEFPARD,
213 F.3d Toe, TOB n.2. 769 (Bch Cir. 204003.

43, Hovant's aentences under Counts &4, 5, and 7 must be vacatad

iB.



due to the FLPTH and SIETE AMENDMEWT viclstions, sp for the above stated
reasons. Movant must by repettenced wnder Ticle 21 U.5.C. SECTIOW 341({h)(1}

[(B}f1), TO ¥ MDOEE THAN OWE (1) TRAR.

ISSUE TWO [2):

YHE JURY DID MOT PROVE MCYOMD A AEASDRARLE INTUNT
ALL FACTS AND ELEMENTS TH COTMTS &, 5, AND 7.
MOVANT'S CONVICTIONS BASED THERROM MUST ADTOMATICALLY
FY VACATED.

Ga. Movent's INDICTMENT DID ROT comtain the word PORSESSION

withio Counts &%, 5, eod 7, moer the word THIEAT within Cownt 7. Bath words
are FACTS and ELEMERYS necessay to sustaln a coaviceion on Title 21 [.5.C.
§ BAL{a){1). Gee, EXHIBIT A.

45, The WECESSARY ELEMENTES AND FACTS to sustain a convictien for

posseselon of [e controlled substance] with iptent ko digtribute are that the
defepdant {1} EBOWIRELY {2} POSSESSEED the [comtrolled sobgbtancs] (3] with

IMTENT to distribute it." Ses, 1.5, vs, BANCHEZ, %51 F.2d 116%, I175 (5th Cir.}

cert. denled, 121 L.Ed.2d 248 (1992); =see ZALMOM, 944 F.2d at 11135 U.5. wva.

o
OLIVIER-BECERRIL, B&L F.2d 424, 426 (S5th Cle, 1%88); W.8. wa. SAMAD, 754 F.2d

1091, 1096 (4ch Cir. 1984). Quoting, U.5. vs., WAIGHT, R45 P.Supp. 1041, 1055
{n.M.J. 19947, '

46. Both POSSESSION end INTENT are facts and ELEMENTE In the
subgrantive charge of either DISTRIBOTION or sale of narcotice. Comprehengive
Drug Abuse Prevenotion and Cootrol Act of 1970, % 401(a)(L), 21 0.%5.C.A. FBAL(e)(1).

Bee, U.5, ve. JACKSON, 526 F.24 123K, 1237, Head Note 3 (S5th Cir. 1926). Of

Intetrest, 15 the Fact that the word POSSESELON does not appear in Counts 1, 2; 3,

i, 5, & 7.
19.
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a7, In APERENDI, the Supreme Court observed: (120 5.Cec. at 2355-56}

At atake ip this rase ate fonzEltublonel]l protections

of gurpassipg lwportdnce: the proscription of eny
deprivation of liberty withour "due proress of law."

. . . and the guarantee that "[iln &11 criminel prosecutions,
the accused shell enjoy the ripght to & speedy and public
trial, by an lmpartial jury." . . . Teken together, Chese
righte iodlisputably enticle & criminal defendant to a Jury
determinacicn that [he] iz guilty of EVEEY ELEMENT of the
crima with which he 1 CHRARITED, heyond B reasonable doubt,™

. = . ["[T]he Due Proceszs Clause protects the accused agaitst
conviccion except upon proof bheyomd B reascoable doube of
EYEET TACT tnecessary to conetituce the crime with which he

18 charged"}. See, 120 5.Cc. at Z355-34.

{Ouoting, U.5. ve. MORPHY, 102 F.Sopp.2d 1056, 1063 (O.Miop. 2000}

aGf. APPRENDT claarly scates that anything other then pricor convicrtions
cannot bhe ujed to enhzpce Movant above the Starutary maxioom barring z determination

by the Jury beyond a reasonable doubt. Therefare, if the FACT and ELEMERT of

Title 21 U.5.0. #B41{a){1} offenoe, “POSEESSIONT and "INTENT". is not charged in
the INDICTHENT, it was IMPOSSIBLE for the CRARD JUKY or the FETIT JUNY to makes &
finding by SPECTAL VERDICT, under the principles of APFRENDI, without knowing
what those FACTS and ELEMENTS are as it talates to the evidence pregsented in tha
govermment s case—in-rhief.

49, In U.5. vs. CABRERA-TERAN, 168 P.3d 141, 143 @145 (5ch Cir. 12983

The Fifeh Cireuit atated, "[{Tlo be sufficient, an INDICSTMEHT muat sllege EACH
MATERIAL, ELEMENT [Fact] of the offansx; if it does nat, it falls to charge that
offenee. This requirement stems directly frow ome of the central purposes of ao
INDICTMENT, to ensute that the GRAND JUKY finds probable ceuse that the defendant
has coomitted each ELEMERT of the offensc, hence jugtifying s trial, as required by

the YI¥TH AMENDMERT." Id. at 143. "[t]ke indictment ig JERISDICTIONAL. A

facially complete complaint cannor make up for the shortcomings of the INDILTHENT;

the parties citw, and we can fipd, no cesalaw as to how Lt mighe." 1d4. at 1&5.
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alk. In 17.5. %s. BERLIM, 472 F.Z4 1002, 1008 (%nd Cir.}, cerzk.
dended, 412 U.5. 949, 853 s.c¢, MO7, 37 L.Ed.2Zd 1991 (1%73). The Sacond
Cipoult stated, ". . . an indickment failing to allege all ELEMENTS of offense
required by statute will not be saved by simply citing the gtarutory section.”
Id. at 1003, Heed Hote 7.

51. The EIGHTH CIRCUIT stated in U.5. vs. CAMP, 541 F.2d4 737, 739-

740 (Bth Cir. 1976Y, when 1t REVERSED a convlction due to the fact that the word
"PIRCIBLY" being cmitcted from the TNDICTMENT. In CAMP, the statute undetr which
the IKDICTMEHT wase returned, Ticle 18 U.5.G. #1111, beglns: Wheever FORCIBLE

agssulte, resilete, opposes, [ppedes, intimidates, or intetf{eres with any persom
designated 1o Sectdiem L114 ... (emphasis added). The Eighth Clreult slso refer-

enced apd applied the standardg of BAWLING va, V.5., 51 L.Bd.2d 530 (1974), that

the "WORDS of themselves fully. directly, and expressly, without sny uncertaloty

or anbiguity, set forth all the ELEMENTS necessary Lo congbibuce the offense. ..
and the reasoning coralacent with R1TLE 7 of the Federal Ruleg of Crimloel Procedure,
whirh requires both that an INOICTHENT "BE A PLATIH, CONCISE, AMD DEFINITE WRITTEN
STATEMENT OF THE ESSENTIAL FACTS CONSTITUTING THE OFFENSE CHARGED" and that an
INDICTHENT “etate for EACH €OUNT the . . . citation of the stetute . . . which

the defendant is alleged to have viclated." The tule's wordinggmakes twa {I)

requirements = = the statement of the ESSENTIAL FACGTS and the citation of the

gtatukbe.

52. Im 0.5, va. DENMOM, 4B3 F.Zd 1093 (8rh Cir. 1973), the EIGHTH

CIROUIT stated that the fallure of the INDICTMENT to charpge that the defendant

acted ENOWINGLY, UNILAWPULLY and WILLFULLY was fatally defectdve bo the govermmenot's

prosecuticn. Therefore, the COURT HEILD THAT THE INDICTMENT WaAS LEGALLY TRSUFFICIENT

Tt COMPLY WITH TEE GRAND JOEY CLAUSE OF THE FLFIH AMEREMENT .

33, In U.5. va. MILLER, 774 F.2d 883, BB4-B5 (Bth Cir. 1985}, the

Fighth Circuic again stared, "It i generally sufflclemt that an INDICTHMENT set

21.
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forth the offense in the WORDS OF THE STATUTE ITSELF, &= long as 'those wWords

of themselves fully, directly, and expressly, withowt any uncerteinty or
ambiguicy, set forth sll ELEMENTS mecessary to constibute the cifenee to by

punished. " Quoting, BAMLING ve. U.S., 41B U.S. 87, L7 (1976). Also, “ITlhe

INDICTHENT contained po dspuratice that the GEARD JURY deliberated on the ELEMENIE
|Facte] of any particular state offencze." Td. at BBES.

5d. U.5, ve. LAMCCOER, S48 F.xd 9213, 525 (Bth Cdr. 198B), again the

Eighth Cireuit stated, “[B]lecause the 'STATUTORT CITATION [appearing 1n ZANGGER'S
INPICTHMENT] DOES ROT ensute [hat the GRAND JUEY has congidered and found ell
esgentin]l ELEMENTS [Facts] of the offense charged,' see FUPQ, 841 F.2d st 1239,

the indirtment viclates ZANGGER'S YLYTH AMENDMERT tight to be tried om charges

found by the GRAND JURY, see CAMP, 581 F.2d ac 740."

55 In U.5. va. TRAN, 234 F.3d 798, BOA-BQY (2Znd Cir. 2000}, "In this

case, the discrict courc DID HOT have JURISDICTION to entsr a CORYICTION DR

impose a8 sexntence for an OQFFENSE NOT CHARGED IN THE INDICTMENT, namely the

'seperate, aggravated crime’ of uzing O ATOTRG AND ABEYYING the use DR carrying

of a short-barreled rifle., CASTILIA, 120 S.Ct. at Z09%. Rather, the districe
court's Jurisdiceion wan limited to trying {in this case accepting a GUILTY FLEA
from) these defendants, and thereafier convicting and sentenciyg thees defendants,

OR THE OFFEAGE CHARCED TN THE INDICTMENT, nemcly the use DA carrying, OF alding

apd abattiung the use DR carrying, of a siwple firearm.™

CONCLUSION AS TO ISSUF TWO (2):

56, The {ury d1d not prove beyond a reasorable doubt the FACTS and
ELEMERTS tecesgary to suataln a cooviction oo Title 21 T, 5.0. § BAl{a) (L), a=z
the IBDIGCTHENT did maob contailo the word POSSESSION wichin Counts 4, 5, and 7 nar

the word INTEST within Count 7. Thua, viclations of AFFRENDI ws. HWEW JERSEY,

120 5.0t. Z3%48 (2000), a5 to the Presentment and Due Process Clause of che Fifth
Amendment .

21.
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a7, Pailure to ineclude an ESSENTLAL ELENFHT [PACT) of a crime
joo an INDICTMENT i3 & jurlsdictlenel defect. Movant's convictions om Counte
4, 5, and 7 must he vacated. MWovant was prejudlced.

58. Pailure of the PETIT JURY co make a SFECIAL FINDING es to the
ELENENTS and FACTS az to POSSESSION spd IRTENT 16 a jurisdicrional defect. Hovank's

conviceions oo Counts &, 9, #md 7 pust be wacated. Movant was prejudiced.

I550E TEREE (3}

MOVANT'S INDICTHERT IS MISSING SECTION
841{bY, WHICH SPECIFIEES THE PEMALTIES TOK
VIOLATIOWS OF SECTION B84l{a). THEREFOEE,
MOTART'S CONVICTIONS AND SENTEMCES MNIOST 3E
VACATED RITHER 2AECACSE THE COUNTS FATLED

70 STATE OFFENSES OR BECAUSE TIYLE 21 T.5.C.
5 851{s3(1) IS URCONSTITUTTOMAL.

59. Movent was indicted By the GRAND JURY om Cownts 1. 2, 3. 4,
5. and 7 ond found gullty by a PETIT JURY om Gounts 4, 5, and 7. Movank was
sentenced updsr Title Z1 U.5.0. Section Bhi{a){1}. TITLE 21 U.5.C. Section B4L(bL)
DID NOT APPEAR WITHIN THE IRDICTMENT, which specifies the penalMies for viclations
of Sectien Bal{a). Accerdingly. neithar the GRAND JURY that returned the indick-
ment mor the PETIT JURT thet convicted Hovant wmade findings in this aetion concern—
ing the TYPR of druge at lssuve 1o Counts 4 5, and 7. Without any referenca to

ot attempt to plead Section 8&1(b) and without any SPECIAL FINPING by the jury

¢ the TYPE or AMDAONT of drugs. the application of the enhanced penalcy provision

of Tiele 2} was UNCORSTITUTLOMAL. Alternatively, Section &41 and B46 must be
deeged upconstitutional, since Congress apparently made the lntentional decielen
to simultanecusly beaee z defendant's asentence on TYPE of drug(s)}, while unambig-

uously placing the authority fotv determining that fact io tha gentencing court,

21.
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rathier than the GRAND and PETIT JURLES. APPRENDI, 120 5.Ct. at 2362-2363

("Iilc 1z uncenatitutional for & legizlature ko Temove from the jupy the

asseggment of FACTS that increase the prescribed range of penglbles to which a
criminal defendant 1s wxposed."); JOWES, 119 5.Ct. at 123% (§calla, J., concurring}
f"it is unconstitutional to temove from the JORY the assessment af FACTS that

alter the congreszslonally pregcribed raoge of penalties to Wwhich & criminel
defendant 1s #xponed"].

&0. In CASTILLD we. U.S., 120 5.{t. 2090 (20003 the Supreme Court

held that thes TYFE OF WEAPOE poagceaaed by B defendant wae an ESSENTLAL ELEMENT
of Titla 1B U.5.C. §924{¢). Lo 8o ruling, the Suprame Coutt held that punizhowent-
enhancing factors are to he conaldered "ELEMENTSE™ of man aggravated, sepavate
gratutory offense = - and that such elements are to be alleged in the indictment,
proved to the jury at trial, and found by the jury beyond @ tedsonable doubt before
the "enhanced sentence way congbliutionally be epplied.™ GCASTILLO, 120 2.Lt. at
2095=2095,

61. "Calling & particular kind of FACT an 'ELEMENT' carries cercaim

legal compequences.” RICHAROSON we. [O.5., 526 U.5. 813, BI7-H18 (199B). COCne

guch consequence ie that the defendant’s FETIT JURY must pass unaAnlmously on
that ELEMENT using # beyond a ressonsble doubt standacd of proof. RICHARTSON.
526 U.5. at A17=-BlA. Ancther "econaequence™ iz that the GRAND ;:RT ouet pasa upon
and inrlude every ELEMENT in an INDICTMENT. Sea, 0.5, ¥6. CASTILLD, Li0 5.Ct.
7090 {2000). The fatlwure to include an essential ELEMENT in 2t INDICTHENT 1=
a fumdemental, Jjurisdiccional defect that renders any comvictlon om a defective
indicement a nmullity.

6. Unle3zs done knowingly and intalligently, 2 defendant CANNOT
Mgaive™ his Ttight Co an INDICTMENT by a GRAND JURY. Accordingly, a GRAND JURE'S

failure to Teturn 4 proper LHDICTMENT 18 & jurisdicticoal defect chat 1s oot

waived, sven by & GUILTY PLEA. See, U.3. wa. BELL, 2} F.3d 274, I75 (l1th Cir.

4.
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19943; U.8. we. MEACBAM, 626 F.2d 503, 509-510 (5th Cir. 1980). Also gee,

U.5. ve. TRAM, 234 F.3d 798 {IZad Cir. 2000) ("[Wlhere the dimtrict court acted

without subject makter jurisdiction, thia Court does pot have the discretion not
to potice and correct the error 1t wuat notice and correct the ettor" and
"[1]t iz therefors ineppruptlate to resort to discreationary plain ertor review

in zuch cases.”)” 0.5 ¥g5, SPINNER, LBD F.3d 514 [3rd Cir. 139%) (remacding for

reindiciment whers the original INDICTHEKT failed to allege the INTERSTATE
COMMERCE COHPOBKENTY. For sipllar reagonz, any devlationm by a FETIT JUEY from
the ELEMENTS charged by the GEAND JURY iz Jurisdictionsl and FER SE revergible

error. See, STIROME va. U.5., 361 U.8. 217 (19A0); EXK PARTE BaIN, LIl 1.3, |

[1887).
£3. A GENEETS VIOLATION OF § 841(m)(l) DOES ROT FROVIDE A PEMATTYE:

THE 1.5. SUPFEEME COURT AGEEES. Sea attached EXHIBIT of transcripe of ORAL

ARGUMENTS of EIWARDE wvs. U.%., 140 L.EA.Z4 703 {1998},

6% . (ht February 23, 1998, the U.5. Supreme Court heard ORAL ARGUMENMTS

in ETMAEDS ws. D.5., 140 L.Ed.2d 703 (I958), although the Supreme Court denled

petitioner’s cleim im & later OPLHION decided April 28, 1998, it made perfectly
clear both in 1ts statement "For these reagons, we need not, aod we d¢ not, ¢onalder
the WIRITS of petitlcuners’ statutory and congtitutienal cleims .;_ god, the following
cited excerpts of the colloquy that took place during the OFAL ARCUMENTS, that the
gtatutory clelme presentéed both in EDMARDS sod in this CLAIH have ob¥ious merit.

B5. Carafully conslder rhe follawing statements of tha Supreme Court,
even if technically DIGTUM, wugt be accorded great welght and should be traated a8

guthoritive when, aw in this inetance, badges of reliebility abound. Ses, HeDOX

¥8. MASSACHUSETTS INST. OF TECHMOLOGY, 950 F.24 13, 19 (1st Cir. 1991){councluding

that “federal appellate courts are bound by the Supreme Coure's connldered DICTA
almpat as Firwmly as by the Court's outright boldings, particularly when . . . &

DICTUH 1is of racent vintage and not enfeebled by any subesquent statement™}; See

25,
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alsg, CITY OF TIMBER LANE vs. CHEYEWNE RIVER 510Uk TRIBE, 10 F.3d 554 {8th Cir.

1993) (AOLDING SAME); FINEEL vs. STRATTON CORP., 962 F.24 169 {(Ind Cir. 1992)

{Holding Sawe); U.S. vo. SANTANA, & F.3d4 1, 9 (lat Cir. 1993){Holding Same);

Ban also, CHARLES

ALAN WRHIGHT. The Law of the PFederal Courts $58, At 374 (4th

pd. 1983). The statenent guoted hereln at a minimum satisfy the definiclon of

DIZTMM a3 found in both BLAGK'S LAW DICTTONAREY and BALENTINETS LAW DICTIONARY.

fi6 .

The Supreme Cowrt it EDWAENS provided the lower federdl coutrts

with the fpliowing eye-cpening diszcuspion ss well as GUOIDANCE where JOSTILE

BCALIA srBted:

(EDWAKDS , 1998 WL

7.

"There ara oo penalties in Section B41(a).
When you Tead Bédl{a} Yyou have ns 1dea what
the penalties arse; 53 THAT CARMOT BE THE
OFFERSE." Well - - Vteferred to in Bag."

"I cen read you S41{a) and you cap't tell me
what penalty is preseribed for that. . . . Tow
have tp go down to (b)) ko fipure 1t out.™

B3179, TRANSCRIFT, U.5.5.CT., Page 13)

When the govermusnt regponded that the penaltias for Section

B41{a) are enumerated in Section 84]1(b), JUSTICE SCALYA RETORTED that Section

B41(k} then hecomes part of tha offense. Later In the hearlog Asslstant Undited

States Solicitor Geonerel, Edward €, Dupont, Fsq., at page 14, ™34 staten:

{EIWARDS , 1998 WL

g8 .

e
"TH]xr. DUMJXTE: W¥ell, for preszent purposss my
point would be, we would establish that at
gentenciog to che judge, #nd the COMVICTION
WOULD BE VALTD. EVEN LF IT WERE TRUE THIT WE
NI BOT TMPOSE A TERM OF IMFE]SDMMENT, THE
CONVICTION, THE SFECLAL ARSESENENT AMD THE REOORD
AND 50 ON WOULD EEFLELT A CORVICTION TOR & YELONTY,
AND THAT FELONY WHILD 3 DEFINZD AY §8Al(m). IT
WOULD BAVE ROTHING TC DO WITH §3&1{b).

83179, TRANSCRIPT, U.5.5.CT., Page 14)

EIRIBIT D is the EDWARDS, 1998 WL 83179, TRAWSCRIPT, U.5.5.CT.

pages 1, 2, 13, and 14,

69,

thvigugly, the U.5. Supreme Court agrees with Movant'a arpument

25.
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THAT THERE ARE WO PEMALYTES FOA A VIOLATION OF #B4li{a}. and the Assistant ta

the Solicitor General's statement sbove 1s just about as cluse sy he <ould come
t¢ conceding, without actually saying: "I concede that without putting the
defendant on WOTICE 1in the INDICTMENMT of the $841{b} pubmeectlion of the statute —

the offense dafinad in § Bkl{a} DOES ROT FROVIDE FUi FURLSHMENT OF INFRISDRMENT

Jr FINE."

CONCLUSION A3 TO TIS50F THEEE (3):

. WHEREFORE, Movant respectfully requests that this {ourt for
all of the foregoing reagoensa (1} VACATE Counts &, 5, amd ¥ due to the districts courts
lack of jurisdiction; or {2) i1ssue an IMHFEIATE releasc oider for Movant'e
relesase frowm his illepgal sentence, §3) issue an ordetr causing the vacatur of
Movant's term of imprizomment BUT leave the convictione in tact, and (4) any

further rellef that this Court may find just and propet.

1. For all of the Foregoing Teasons. this Court muat vacate Movant's
convictbions and gentences andfor suthorice a SECOND or BUCCESSIVE 28 U.5.C. §2I155.
TZ. I declare under penalty of perjuty that the fMyapolng 13 true

and coprect. Tiele 28 U.5.C.A. Section 1146,
EXECUTED On: april &, 2001

Respectfu]lly aubmltted,

o et

n Grepory Lembros, Pro Se
E.'gl- Ho. Wﬁ-ﬂﬁ-—llﬁ
.5. Penltentiary Leaveoworth
F.. Box 1000
Leavetwastth, Kangasg 65048=1000 TUSA
Webh gite: www . hraxilboycotl.oTg
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INDEX  OF EIHIBITS ATTACHED

Criminal IndicEment Huphey 3I-TH-54,. L.5. wi. JOHM SHEGORY LAMBROS
end HYLES JOSEPH STANRDISH, III. Filed September 14, LG76. Four
(4) pages Im length.

Herch 7, 1977, JUDGMENT ANDF PROBATION/COMMITMENT ORDER. Oue (L}
paARE.

1961 - Weat Fublishing CTo., Title 21 U.5.C.A. § B4l, Fages 102,
103, 104, and 105,

EIMARDS ve. TU.5., 140 L.Ed.2d 703 {1998), OREAL ARGUMENTS transctipr

dated Febrvary 23, 1998, pages 1, 2, 13, and 14. Alzo svailable
at 1993 WL 23119, TRANSCRIPT, U.5.5.CT.
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UHITED FTATEE DIETRICT COURE
OIETHICE OF MIMMEGOTA
THIRD PIFIGIOH

Ch 3= T i ¥

INDICTHEMNT

UNLITED ETATEE OF AMNERTCA
L

JR GREGOET LAHBRIS and (ki U.8.2. §504l10a}{l) mand B4G)

MYLESF JOSEFH BTANOTEH, III

bt b’ b wr

THE UHITED BTATBE GRAND JURY CHARGES THAY.
CRIRT I

On or about the Zdch day of May, 15976, in tha Etate and
Diptrict of Minmagots. the dafandante,

JOoHY LEECORY LAMERDS and WYLES TOEERH STANDIEA, III,
kocwingly &nd Intentiopally 4id unlawfully diwtribote approx-
loataly IN.013 grama of hargin, a Schedula I barootic doug con-
tralled smubstance, in violation of Title 21, United Brates
Code, Bactisn S4)im) (1),

COONT IX

0o or about the Tih day of June, 1976, In tha Stata and
Bimtrict of Minoemeota, the deafandanks,

JOHN GREGOBRY LAMABSE and MYLES JOSEFH STAMOISH, 1L,
knawingly and intenticnally 4149 unlawfolly distribute approx-—
lmately 55.91 gross of hergin, § Schedule I aarcoetlc Aragecon-
trwlled subetancs, In vioclatlan of Titla }l, Uniksd Btates
Codu, Bection B41(a) 11},

COUHT III

tn or about the Tth Aay of Juna, 1574, in thea Sbate and
Diptrict of Mikhasota, the defondants,

JOEE GHEGORY LANERDE and HYLES TOHSEPHE STANDIGH, III,
l’-ﬂl.ﬂ"ill'gl,]" and intentionally did anlawfully distributs approx-
Imatenly 44.5¢ grame of haroin, & Echedule I narcotic drug com-

__tl'ﬂllﬁﬂ vihetanca, lo vilclation of ®itle 21, United Seacsas
dods, Sectina BAL(a) {1} .

tpld
S LI

Fir
EXHIBIT A-i. Wy d, Slolas, flere
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CUNHT I¥
On o about Lhe 17th day of June, L9716, in tho Gbate aod
Dimtrict of Minoessnts, the defesdanta,

JOEN GREGORY LAMBRIS and MYXLES JOFEFH STAEDISH, Iil,
knowingly and intenticpally did walaefolly dleteibots approx=-
imakaly 55.75 grame of heroin, a Behaduole I narcotics drug con-
trollad substance, in violetien of Titla 21, Onited Statea
Coda, Sackion Edl{ay(1).

BOLNE 4
(m or abeut Ehe 17th Aoy of Funa, 1976, in tha Etate and
Distrlet of Minnewotas, the dgfspndant,
JOHH GREFIRY LAMEREKE,
knowingly amd 1ntanticoally d1d unlawlfully distribute appIox-
ivately 24.08 grama aFf heroin, & Sohedule I narcatio dcog
conkrolled substance, in wialation of Title Z1, inleed Btates
Coada, Sectlan BAL[a) {1).
noT VI
{m or about the 17th day of June, 1976, in the Atate and
Gistrict of Hinnesota, the defendant,
MYLEE JOSEFH ITAHDISH, IIL,
kncwingly apd intsntionpally 444 onlawfully posssss with inteank
to distrlbuis ppproximstwly 24.P8 grams of heroln, a Fchedole
1 nerootlo drwy controlled subetanca, in vicolation of Titie
21, Dnitad Ataksn Coda, Secticon Sd4lialil) . *
COTMT VWII
Fram on or abous Hay 23, 1976, bto on oF akout June 17,
197, in the Btatw and Cleatrict of Minnesots, the defandantm.

JOHH CRECOEY LAMEBROA and MYLES JOARPY ETAMSIEM, ITI,

dld Enowingly conspits, combine, confaderats and sagrss together,
with sach othmr, and with diwverss othay persons shosa BARaS ATe
to the Frand Jury unpkocwn, to distrilubts a2 narcotio dfuyg ooh=
tralled sohetetics, bamesly hercdn; in violaelon of Tielm 21,
Unitad Etates Code, mections GdLlial {1} apd 845,

EXEIRIT A2,

13
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IERY ACTEH

In Cartheranca of tha conmpiracy and o offect thea chiacts
thereof, tha defendacte parfaimed the (oliowing owoark aots, and

pther acks not hare soumearatad, withip the District of Minaecta:

1. Gn Way 24, 1376, Hylsm Jopeph Btamdish, ITI had &
talephone oooverdstion with a persoo whes Staedish referrad ¢o
ad hin main mcurce of aupply.

Z. Op May 24, 1376, Hyles Jooeph Staodish, IIT dia
antar the rasidance of John Gregory Lasbess &t 1758 Van Buran
Avanas, Bt. Faul, MinnescEa.

3, Om Moy 24; 1976, Mylas Joweph Standish, ITT 414
pell 29.01% gromms of heroin to Agant Michasl W, Camplon for kha
wm of 37,500.

1. At aboot HiE2D p.W. on Jane ¥, 1975, Myles Jogaph
Standish, I1T and Jobhn Gregury Lombros togother axlted from
tha rezldsnos of John Gregory Lamhroe 46 1759 Van Buren Auvsis
B, Paul, Hinnasotm.

5. At mbout 9100 p.mE. on June 7, 1976, Hylam Joweph
Srandimh, TIT did well 44.94 grama of hersin ta Akgent Hichael
¥W. Campion for tha sum of 54,000 at the realdsnce of wylaes
Josaph ftandisk, ITI at 311l Laks Johannod Boulavard, A.n:h_n
Hilla, Hinnemota. -

E. At abput 11130 p.ow. on Jume 17, 1976, at hia residencs
in Ardan Fille, Myles Jagaph Standish, III did sell about 35.75
grama of heroin to Agent Michacl H. Campion for the swn of
54,400 nnpd 414 advise Agont Camplicon that he, Gtandish, would
4o ko meat hilp mpn ko cbtain mote heroln.

7. rollowing tha cime of Owmet ACt Bo. B, Hylew Jasaph
Sinvdiah, III did mant with John Gregery Lambro# at the azas
of the Hgd Batn restadrant ot Sowlling hvenue and Carrall

Streat in &t. Fauwl, Hinnasota,

EXHIBRIT A-3.

16 am
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4. On Jaoe 17, 1978, and fulleowling the bims of Overk
Act Ho. 7, Myles Josaph Standiah, ITI did possassa an additicmal

24.88 gromme of harain, in Si. Faul, Hinnescta.

A TR)E BILL

FIMIBMT A-d.
1 3.
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21 §830 FOOD AND DRUGS

Libvary Bafwconces

OTH Droge apd Mirtslies | 18 b
109,

Code of Fodemal Regulniions
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i : r Uninwrinl mrin

{n) Exespt am muthorized by thia subchapter, it ahall be uninw=tul
for any peraon knowingly or intentlenelly—

1iMn m.al:_ui_actut‘e dialribute, or dispenae, or jeokeedn wikh
intetil E»E?En.?uru.:n:T:’t.'lIrE'.1 distribute, ,or diapense, & conlrolled mub-
!tl:l'lcl.'-; or* v =

{21 to creale. dimlribgte, or dispense, or poasess with [nent
e distribute or dispenme, & countarfeit subatance.

Fymphien
__[b} Ezcepl an otherwize provided io section S4E of this ttle, any

E;ruuu who viofuted subaection (n} of Lhit aection sbhall be seabeneed
s followe:. -

(1}¢4] In the cast of & sontrolied substance in achedule I or I
which ia n nercotic drug, such peracn shall ba setitenced to a term
of lmptieosment of not more that 16 years, & fine of not mor= than
BB ML or bolh. It Aoy persom commils such & violation mftar one
or more prior cobvictions o him for wh offense punishable under
this parsgraph, or for & felony under aby other provision of thla
subchapter or aubchapter IT of this chapler or other law of the Unit-

~—=d Stmtes retsting bo wazoutic drogs, meribumne, or depressaot or

atimulent aubatamoss, bave became fingi, such pwrson aball be men-
Eawead Lo w torm of imprinnmnt ol nAE mora thao 80 FtaThw, & foe
=3t oot more than £50,000, or bolh, ANy senlence imposing & term ol
imprisonment under thie paragraph shall, 1e the absenes of auch &
prior conviction, impaie a apecial parolc térm of at laast I yeara ia

—~haddition te auch term of lmprisonment snd shall, f there was aoch

Ch. I2

Ch 13 DRUG AHUSE PREVE

subehapler or subchapter IT of thim chrplie
«d Staten relating to parcotic Aruge, Ea
ptimulanl aubatances, hwve become finnl,
tenced to » term of imprisonment of nol s
of not more Chen $30.000, oF Both, ARy 2e
impriscnment gndar this phragTaph shall,
prior cobvictlon, JmMpoBe & special parcle !
addltion ta much term of imprisanment ac
a prlor conwiclion, impose & speelal parol
in wdditign to such term of imprimonmanld.

{2 In the came of B controllsd saobats
pareon shell be gentenced to a term of
than 3 yenra, & fine of nol meTe ihan 1
won comiaits much & violation after ong ol
kipn for ab offanse punichable under this
gpder any other provisien of this subet
thin chapler or other law of the Tinited
drugd, marihuang, or depreiaant o atim
come Tpal, such perdon phall ha penkem
mant of ool pere then § yoRrs, & fine o
hath. Amy sentence impoming m term o
prragraph ahall, [n the abraace of suck s
apacisl purole term of &l laast ane yeAT
imprisonment snd ghall, if thers was suc
s apecinl parole term of wt least E years
imprivonment.

(%} In the case of B contirelled pubain
szn shadl be senienced ta a terst of inp
one year, & Tine of pob more thap $6.0
copmita guth o viclatisn affer one oF |
an offeoss punishable ooder thle parmj
any vther provision of this aubrchwapter o
tmr or other law of the United Statmn
matibgana, or dapreasant of atimylant
aal, sich peraen hall be santenced bo &

raara than 2 years, & fine of not more the

{4) Notwithstwnding paragTeph (1)
peranh who viDinlgE aubsection (&) of t
ama!| amoant of maTihuane for ne rem
provided in subsections (a} and (&) of s

priar conviction, imposs & tpecial parole term of At l=aat 8 years
//],n additon ta auek term of iPprisonment
(B} In the came of & controlled substanee It achedole T or T
which is not » nareotic drog or in the ewee of any comtralled wub-
slanca in acohedale I, such person shwll, excapt ke provided io pars-
% graphs (41, {6), and (8} of thit subsection, be atntenced ta a term
of imprisodment of not more than 5 yeara, & fioe of oot more than
£16,000, or bulk. 1f soy person commits such & viclation miter one  /
ar more prior convichions of him for an offepse punishable under mits auch m violation afier ome oT mOT
thin parageaph, or for w felavy wnder any other pravision of this s offense punishable ooder parngrapl

102 108

3k,

{61 Noywithetanding paeagraph (1}
prreen who viclates subpection (a) of
ing, distributing, diapansing or poNLes
tyre, diatribule, or dispense, excepl as
tar, phenerclidine {as defined in met
shall be pentenced fo a teTm af imprh
yapra, & fine of pot more than $26,00,

~

EXHTHIT C-1.
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riry Refwremcan
O FTA. Drojs sl Hartobllcs W I3 ko
10T,
Fraernl Begpdatioms

FE 10044 4l me.

'IENEES ANT PENALTIER

A

lndmwrinl matn

by this subchapter, it abnil B2 goolawiul
intentionally—

diﬂ‘t.l'ihl.lte, ar ﬂiap&hw&, Ur fHUSHENH with
timlribule, or _giap:nur.. & coptrobled sub-

5

1te, or diapense, or poascra with intent
. & countertelt eubaktance,

Feaghitrs

wwavided in gection B46 of Chir title, anvy
on (m) of this section ahall be sentenced
wwntrolled dubalanee in mchedule 1 or II
wh peraon shill be sentenced to & tarm
: than 15 Fwars, & fioe of oot more than
aen commils such 4 violation after one
[ bim for an ofienss punisheble under
lony under any otkher praviggon of this
of thia chapter ar alber law of the Unit-
le dragk, maribuson, or depressant or
sgepre final, sach person shal]l be 2en-
imtmt g ndl mwra than B0 yeara, o fios
bolbh. Any amoience imposing & term pf
ugraph shall, in the absence of such »
wrin] parole term af at jepst § yenrn In
sriscnment and shall, I there waa sach
aperial parole term of mt leant & rearn
ipHaonmant.

-trolled substance in achedals I ar 11
{ or in the caas of any controlled awb.
wracn ahedl, axcept an provided in pars-
thin apbwection, Be aentenced Lo & term

than 5 yeara, & fine af pot mors Lbag
100 commity sueh a violation sfter one

himi far ao offénse punlahable under <
oy godir any othar provision of this

102
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subchapter or subchapter I of thia chapier ar other law of the Unit-
ed Statew relmting to oarcatie drugw, tarbusne, or depressant or
allmulant substances, have become finel, such persco sball be sen-
tenced to & term of imprisonmant of net mare than 10 years, x fine
af wot more than 330,00, or both, Any sentence Impodlng & Lerm of
Imprlactiment under this paragraph shall, n the pbyenee of moch &
prig¥ conviction, impose a special purole term of &t lesat 2 veera [n
nddition to anch tetr of lmprisonment aod shall, if there wan such
& prior convictlon, imposr m apeciel parole term of at lenst 4 years
in additisn toe auch term of imprisonment.

{12) In the came of & contralled aubsianec in scheduls TV, such
prraon shall ke gentenced in w Wwrm of imprisonment of nol mace
thano 3 years, a fine of not more than 310000, ar both. If sny por-
gon commily such & viclation after one or more prHot convictions af
bim for an offense punisbable under this patagraph, or for a felooy
tnder any other provislon of this subchapter or subchapter IT of
thie chapter or other law of Lhe Unitad States relating to narcotic
druga, marihuans, or daprassant or atimalant syubatances, bave be-
come Tinal, duch persoo aball e aentenced to & term of imprisso-
ment of 1ot more than & yeara, & fipe of tol mors than 3204440, or
both. Any sentence impoaing & letm of impriavoment under thia
raragraph sball, in (e abgeoce of wuch a pricr cooviction, ImpeEe o
upecigl parcle term of al lewst one your io addition to aech btecm of
imprisonreent and shall, if there wans auek 8 prioy canviction, (mpose
& apecial parole temm of ot least 2 vears In additien to such Lerm of
imprisehment,

(3} 1o ibe care of & cootrolled wubslnoco in achedule ¥, aoch per-
eco shal]l be pentenced lo a tenm of impriconment of nat mare than
tme yenr, a fine of not more than B5000, or both. 1f Aoy permon
commits auch & violktion mfter coe ar more esnvietions of him for
git offetie puniabable under this paragraph, ¢r for & crime under
any other provieion of thia aubebapiey or sgbchapter IT of this chap-
ter or otber Jaw of the United Jtates relating io narcotic drugs,
trihuaos, or depreqaant ar gtithulnot sobhetanses, have besame #.
osl, such permon shall be aentencnd to u term of impriscnmant of ol
more than 2 years, & fitw of not mors than 310,008, ac bath,

(1) Notwithstanding peragraph (11{B} oF thli wobsaction, any
pecson who violntes subsection (a) #f thif seclion by distribnting
small wmeunt of marihoans for oo remunerntion shall be treatad g
provided in subsectiona (a} gtd {h) of wection 34 of thia title,

{5) Notwithatanding paragruph (13{B} of tkia aubaection. aoy
parsan who violates sobeaction (a) of thin aesties by manofmctor-
ing. distributiing, dlspeoming, or passessiog with infent to meoofac-
ture, distribote, or dinpease, except as anthoriged by thin sobchap-
ter, phencrclidine {as defined [n aection BEQ(cIf2) of thie title)
rhall be santenced to & term of impraoement of oot more \han 10D
rears, & fine of not more thas §25,000, or both, Tf aoy person com-
mite puch » vialation after one or more prior copyictiona of bim for
an offense punishable under paragrapk {I; of this paragraph, or for

103
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n felony noder mny other provision of this subehapter or aubchapler
II ©f ihia chapter of otker law of the United States relatitg to DRt-
cotic drugs, marihuabs, of depresasnt or alimulant subetences, hawe
hecome final, such perann shall be aentenced to & term of i P TBOT~
ment of not mere than E0 years, m fine of not oeore than SE0,004. ar
both. Any septence imposing 8 terr of imprisgnpent under this
paragraph shall, in the abaence af such 2 prior conviclion, impose &
apecial parole term af ab lewst 2 years in addition to mych term of
imprisanment and aball, if thece was such » priar convictiet, lmpone
a special parole lerm of at I=ast ¢ Feara in sdditiso to puch term of
fmprisonment.

(67 [o the sase af u viglation of subsection (&) of thia mectigh in-
ralving & gueniity of maribumoa exceeding 1000 pounds, such per-
son ahall be sentenced to m benm ol imprisonment of ot more than
15 rears, and in addltion, may be flned oot more thaz Fles o), If
any person comaile dich a violation after ooe or mOTE prisr eonvic-
tions of wuch peraen for an affense punizhable goder paragTaphk (1)
of thim paragraph, or for & felony under any other provision of thia
aubehapter, kihebapter E of this chapler, or other law of the Tnftad
Seaten relnting to narccotic drogs, maribuste, oF depreaasnt or atim-
ulsnt substances, kave become final, auch person shall be aentenced
ba 5 term of imprispnment of not mors than 30 years, and in addi-
ticm, may be fined net more than FEE0, 6L

fpsakal pareis g

{e) A apecial parole term impossd under this mection or section
845 of Lhle title may be revoked if i terme and eoodilions are vie-
Ieted. In aweh circumstances the orlzioal term of impriasneaent
ahall be increased by the peried of Lhe apecial parnle term and the
ramulting now lerm of imprisenment shall 2ot be dinsiniahed by Lhe
time which wans apent on apeeial parcle, A person whoie Epecial pa-
role Lavm bas been revoked may be required 1o serve all or part of
ihe rewiainder of the new term of imprisonment. A special parcle
tarm provided for io thle Bection or aection B4 of thim title aball ba
o additicn ta, and et in Uew of, any other parcle provided for by
Taw.

Plgnriilnr wiTomupl A3l panahir
id} Aoy pereon who koowingly or intentionally—
1) poseEses aoy plperidioe with inteat to manufartuie
phencyclidine exeept an mytherized by this subchapter, of
{9 posseeses mny piperidine dmowing, or having r=psnnpble
cadae tobelisve, that the piperidine will be used to manofachure
pheocyelidine excapt xn wuthorized by this subchapter,
shell ke sentenced b6 & term of lmprisonment of oot more than b
yaare, s fihe of not more then $15,000, o both.
PubL. 81-513, Title IL, § 401, Db 27, 19, B4 Ehat, 1280: Pob L
O5-48%, Title [ § 21, Nav. 10, 18972, 2 5iat. 3774 ;: Pob.L. 38=353, §
Ble), Sept. 26 1680, 56 Stat. 1154,
1od
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ovision of this aubekaptar or Aubchapber
aw of the United Statea relaking to nar-
lepressant or stimalenl substanced, have
hall be pan:oced to 3 term of imprlaos-
eara, & Line of nol more thai 560,00, of
ing n term of imprisanment under thin
gnee of moch & priof covviction, iKpeEe &
szat 2 vemrs in Bddition te soch term of
here was such & prior convigtion, impoas
least 4 yvears in nddition to such term af

wtlon of rubssction (m} of Lhie meetien in-
Bowna exceeding 1000 pounda, such per-
v berm af imprisevment of not more than
may be floed ool move than §125.004, i
riclation after ooe oF DAOTA Drink COLYIc-

pffenme punishable under paragraph (1)
felony under any other provision of Hhis
{ this ehaptar, or ether lnw of the United
druge, maribusoe, or deprasesnl ar ptim-
me final, such person aball be sentenced
. of not ment than 30 yeara, and in addi-
thinn L2580, (M),

pouinl peiuls b

m impoeed under thie s2ctlon or section
vaged if ita terma and conditions are vige-
peen the original term of imprisonment
pariod of the aprcisl parcle teren and the
riaonmest aball ool be diminished by the
pecial parcle. A paraon whoae spa¢lal pu-
d may be required to serve a1l or pait of
term af imprisanment. A epecial painle
wplion or saction 545 of this title ahall he
litw of, no¥ other parols provided for by

Ums affompes dil pasahr
voriogly or iptentionally—

piperidlpe with intant to menufaciuze
12 authoerized by this anbshapter, of
piperidine knowing, or baving Tensonable
the piperidine will be oeed 10 munufectore
s authorized by thia subchagpier,
arm of imprisonment of oot wore than &
wmn §16,000, or balh,

401, Oct, 27, 1570, B4 Stat. 12%); Fub.L.
v, 10, 1078, o2 Scat, 2774, FubL. 56359, §
11184
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<xMaterial appearing in DIGRST sacticon, includicg Topic and Key Humber
ciaggificacione, Copyright 1508 West Mublishing Corpanys»»

vincoent EDWARDE, Reynolds A, Wintersmirh, Horace Joilmer, Karl v, Port, and
Jogaph Tidwall, Petitionerg,
V.
.. OHITED STATES.
- Ho. %6-8732.
- Onited States Supreme Court OLficial Trangoript .,
- : Felby, 23, 1958,
"-l.hi.“’gtmr Dr‘:a
N Ths above-entitled watter came on for oral argument before the Suprems Court
"of cha United Statesa at 1:00 p.m.
~ APPEARANCES :
" FTEVEN EHOBAT, E5(Q., Chicago, Illinols; on behalf of the Petiticnars.
EITWARD: *. DOMONT, EEQ“; Agfsistant to the Salicicor GEBE]‘.'E]”. D'Eparl:mnt of
‘Juestica, Washington, D.C.: on behalf of the Respondent.
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1957 WL 781687 [Amicua.Brief)ss
*2 CONTEHTS

ORAL ARGUMENT OF
STEVEN EHCBAT, ESQ. )
n bahalf of che Pecitioners ... 3

QRAL ARGUMENT OF
EIMARD C. DIMONT,. ESQ.
- Opn behalf of the Respondent 26 ... 26

REBUTTAL ARGIMENT OF
" ETEVEN SBOBRAT, BSQ.
.On behalf of the Petitloners 51 ... 51
3 «3 PROCEEDINGS
P {1:00 p.m.
. CHIRF JUSTICE REENQUIST: Wa<ll hear arqument thig aframson in Kunber 945-
58732, Vincant Bdwards, ot al., v. United Statas.
¥ Mr. Shobat. Am I pronouncing your name correckly?
T MR, BNQBAT: Yea. |
- CHIEF JUSTICE REHNQUIST: Thank you.
QRAL ARGMENT OF STEVEN SHORAT
i BEHARLF OF THE PETITICMERS

ME. BEOBAT: Mr, Chief Juatice and may {t pleage ths Court:

The axbiguous general verdicrts returned in cthipg caze cannot support the
seuLsncing court’'s finding that the conspiracy embraced both obijeotives charye
in this dual object conspiracy. the twd obhjectives being the discribuation of
powdar cocaine and the distribution of crack cocaine, and they cannot be for
four reasons.

Firar, Congress reguired Ehe jury o determine che Eype of drag involved 4in
the drug conapiracy befare pentence could be imposed upon that object.

Second, the Pifch and Siwth Amendment righte to a jury determination of all
tha esagencial elements of a congpiracy requires the jury to determine what che
object *4 of the offenge wae, and particular £o the bype of drug.

Third, the Due Process Clause of the Fifth Amendment doea not permit
punislment to be imposed in excess of the statutory maxi®m providad by
Congrese and, finally, nothing in the Santspcing Guidelinms, to the sxtent tha
they ever could, undermines chese principles,

With regpect to what Congress intended, it's clsar cthat in enacting Eection
246 Congress wanted to f£ix che maximum punishmenr available o a FeErscn
convicted of that section to the offense, the cbject of which the consplracy
was intending to accomplish.

JUBSTION: Mr. Shobat, doms your argument depend on finding rhar both the EypH
and the gquantity of drugs are elements of the section H4E conmpiracy?

MR. BHOBAT: Mo, Your Bonor, it does not. It's clear chat Congress, in
liating the various different factors in sectian 841 (b}, intended that some of
them be elemenrg of the cffense and some of them not ba. Congress made it
explicibly clear in enacting gection 851 that the exigtence of a priar
corviction was oo of the factors lietsd ip B4I(b) that ahould notb e
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Now, =ecticm 845, which is on pages 1 and 2 of the appendix in the blue brie
gays any person who attempes or CONspires to commit any offense defined in th
guti-chapter shall be subject fo the same penalties, and 50 on. '

The offengeg are defined by the other mections in chat portion of the Uniced
States Cexde. If you then lock at 841, which is the object dafense here, 841 (a
dafines the offense, and the offense ia eirber possession or--with the intent
to digtribuce, or dlstribution--

*33 QUESTION: Well, it can't define the offense if, indeed, aa you just
read, you are to be punished with the same penalties as those prescribed for
the offense. There are no penaltiles prescribed for B41fa}). When you read
A41{a) you have no idea what che penalties are, g0 that cannct be the offense.

ME. DNMONT: Well--

CFIRSTICH: --raferTed to in B46.

MP. IMMONT: MWell, with regpect, we would olvigusly disagres with that.

What you know Erom B46 is that you're looking for an object ocffenge. The
object offense lo defined in 841(a), which says, unlawful acts, except asg
authorized and po oo you may nct disktrifute, or poagess--

UEETION: Right.

MR. DMMONT:--with intent to digtribute controllsd substancen.

CUESTICON: Righe, and if all I had before me was &41, I would agrea. Bubt ymn
have before you 846, which you jupt read, whirh saye any persom who attampbs ¢
congpirea fo commit any offenge defined ia this chapter shall be gubject to £l
game penalties azs those prescribed for tha offenze. There are no penalties
preacribed for the offenge of violating B4l (aj.

ME. DIMONT: Well--

33 QUESTION: I can read you 841l{a) and you can't tell me what penalty is
prescribed for that.

MR. DUMOT: Well, with regpect--

QUEETICN: You have to go dowm Eo (b)) Eo figure it out.

MR. DOMONT: #With reapect, I can, becsausea what I‘ll say 18, you look down to
{b) , which prescribe#s the penalties L[or the olfenee defined in {a}.

QUESTION: Fine. I'm willing to accapt {h). Then (b} bag¢omes part of the
offenae. .

ME. DUMOMT: We disagreae akbout Bhat

{FJESTICH: That'e finm._

MR. INMONT: We disagres about that, obvicusly, and our _analyeis is that
il ia) definss an offenss which is8 complete once the jury finde thark you have
distribucad or manufactursd or pogsessed with the intent a controllesd
mubstance, and it's true they--in a substantive count, then in the nature of
thinge they will have to find & controlled subatapnce involved.,

I would point out, as came out from some of the guestionsd, in a conspiracy
cffense that‘s not at all clear. There are rertalnly conspiracies for which
you could be charged and which you could be found guilty where you would have
no idea waac che type of subacance involved was.

234 Now, I grant you, thar will give rise; 1n those cases, if they accually
happen, to sbtrange sentencing issues under both 841 {bk) and under the
citidel inex, becanse it's not clear what yom do with something whare you really
ﬂﬂni; know even what type of diug was invelved, but the fact is the convictior
would--
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CUESTION: You apply the minimum. I cthink chat‘s an eagy answer, isn‘t it”?
It's up to the Government to prove whakever iz necegsary to prove in order EO
impooe a penalty and if you can't figure oul what it wags, the most you can
impose ia the minimom, I would azssume. What's hard about that?

ME. DOMONT: That'z a potantial answer to that gquestion.

QUESTION: It seems to me ficr‘s the only answer. The hburden's on Lhe
Government to establigh what needs to be established to impose the penalty,
ign‘'t itT

MR . OIMONT: wWell, for present purpaees my poinC would be, we would sscablis.
that at senrencing to the judge, and the conviction would be valid.

Even if irc wareg true chat we could not impose a term of inprisonment, Che
ronviction, tha special asgessment and the record and 50 on would refleck a
convicticn for a felony, and that felony would be defined by Bdl{a). It woul
have pothing to ds with B41{b).

=35 B41(h] has te do with prescribing the penaltiss that are appropriate
under particular ecircumstances for violatioma of B4l (a).

ORSTICN: And if you commit the offense of fongpiracy you perhaps under one
view would gimply be subject to che risk of being sentenced based on what the
conspiracy turned up and the judge eays, it'§F 5 yramg, or 10 grame, or
vhatever.

MR. DUMONT: That's aksolutely right, and dur point here ig, when you move
into the realm of conspiracy--now, B4F obviguely covers a wide range of
different target statutes and so op, and ia thie parricular case we're deallm
with 846, raferring Lo B41 aa the object statute.

wa think 1t's fairly clear that what Congress would have intended here Is whe
you are coovicted of conspiracy Lo viglate 841 what happens ia the judge at
gentencing looks ab the complex pf cffenss conduck invelwved in that congpircas
under wvery traditional Pinkerton-type conepiracy vicarious- -

UESTICN: May I inkearruph with just ons question Eo ba sure--what if, in th
case, instead of a general vardicot you have a special verdict and the jury--a
whole grream of different alternatcives, and the Jury found not gquilty ag to 3
out of the 10, but on cne they *36 said he was guilty of conspiring Eo
diegrribute 5 grams of powdler, and that's all. _

onder your view, could che judge neverctheless senrencea--the judge has a
different view of the evidence. He thinks he really committed 100 kilograms
crack. That's the judge’sa view. The judge comld nevertBieless sentence oo th
bapis of his view of the evidence even in the conspiracy contexk.

MR, DUMONT: Well--

CAESTION: With specific findings.

ME., DJMONT: I would say particularly in the conspiracy context--in the
gonspiracy concext, the answer is clearly yes, because as long as tha
convicekion is valid, everything elee is a sentencing factor and, as che ecourk
pointed out in Watts, the difference in atandard of proof makes a huge
difference there, because all the ju{i has said by declining ro convict on th

other pountg 1 they weren't convinos ayand A rexsonable doube, buk chere's
}(r'big range thore Detween Lhat and preponderance of the evidencs whers the cour

CANn OpEYraAta. i

ow, what T will gay is, ic"s a harder case 1f you have a substantive--a get

of substantive distribution counts and the jury acgulbs on geveral but convic
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