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UNITER GSTATES COURT OF APPEALS
FOR THE EIGHTH OGIRCDIT

JOHN GHEGORY LAMBROS, * APPEAL RO. 01-7370MN

Parici L]
abitioner, Tu La: Crimfnal Bo. 3-75-128, Uniced States

Digerice Court fer the Digeelee &f Hionesota -

. -
e Third Divizion.

YNITED STATES OF AMFRICA, »
AFFIDAVIT PORM

Respondent . »

FETITIONFR LAMERDE" EESFORIE TO WERNHENTS
OPPOISITION. Dated Jooe 15, 2001.

Petitioner JOEN GEECORY LAMERONS, Fro 8s, (herelpafter MOVANT} respcose
to the gevermpant's motiom dated Jume 13, 2001, entitled, "OPPOSITION OF THE DMITED
STATES TO PETITIUNER'S APPLICATION TO PILE SUCCESSIVE SECTIOR 2255 PETITION.™

The followlong Informatiom is being presented vtrder pevalty of pertury
and 1g troe and corréct to the beat of this Movant's tmowladgs:

1. The goverowment ia correct im that Movant is filing 5 succesaiwa

petition under 28 OSC F 2255 challengping CRINTEAL NO. 3-75=1Z&, T.5. Digtrist {Jourt

for the Dietrict of Minnegots and cises hia claim under A.PPH.ER]]EI ve. NEW JERZEY,
120 SCc. 2348 (2000).
2. Thae povarmsmett statas Cher Movant's mablon ghould Be dealed due to

past rulinge by Ehils: Courc. This 1 not trua. Ap this Hovant explalged within

his MEMORANDIM OF FACT AND LAW. chara currently exiats & splic it the circuits,

a8 to the retrosccivicy applicable to AFPRERDI. See, WEST wg. VAUGHH, 204 F.34

53, 59 (3rd Cir. 200G} aod FLOMERS wa. WALTEE, 239 P.3d 1096 [(9eh Cic. 20009 ("The

Court of Appeals held, as patters of flrst impraasiom, that: (1] an exXptess state—

ment of retroactivity by che Supreme Court 1a BPT AEQUINED for a babwas clalm ko

rely on "a aew rule of conetituiional law, made vetrosctive to cases on collateral

review hy the Supreme Court’ within the meaning of the Ancitarroriom and Effectlva

1. A,



Death Feoalby Ackt [AEDFA), xuch that the ¢lale CAN BE PRESENTEN IN 4 SECOED OR

EDCCEREIVE BHABEAS PETITION, - "} In fact, the povernment offers this Courts'

tuling in ABDULLAHE wva. . %., 2580 P.34 683 {Ath Cir. 2001) to =zupport ita’® positiom.

What this Movant finds interesting io ABDULLAR, at &86:

" E]ven aszuwming the validity of his zontentiocn,

ve decline to authorizre a SDOCESSIVE § X255 pro-
ceeding becauae Abdullah'a BAILEY claim in fipe-
barred. AEDPA eetablished s OWME-THAR CRACE PERT(HE,
ENDIM; O ATRTY. 24, 1997, in which federal defendsnts
were authorized to £ile a §$2255 motion bezed oo claims
exigting on the date of lts enactment. .
Congequently, Abdullsh hed to sssert his BﬁILET

claim prior to April 24, 1997." (emphesls added)

ABDVLLAH, 240 F.3d at 686.

3. Therefore, this Movant 1s filing his SUCCESSIVE 4§ 2255 proceeding
In Criwinml Mo, 3-75-128 within the AEDPA eatabliahed ONE-TEAR GRACE PERIQOD, endling
Jupe 2&, MM, az to hiz APPRENDT clalwm. Movent expleioed this very clearly withino
his HEMORANDIM OF FACT AND LAN, pages 1 snd 2.

g. The government states that Movent's successive § 2255 abhould be
denied becange 1t congtitutss an abuse of the writ, statiog: "[L]ambres already
hag filed a nearly identical motdon to f£1le B successlve petltiion ralsiog an

APFRENDI claim anpd thiz Court already depled it. LANBROS va. U.5., Ho. 01=1954

{8tk Cir. Jume &, 2001} {(copy attached). In fact, thlz Couvrt Jgnled LAMBEROS "
previous request to File a successlve petition reising ap AFFRENDL claim on June
&, 20001, The present requeat to file a successive petitiom raisiny an AFFREMDI
claig wap [iled the next day, June 7, Z2001. Altogether, LAMBROS haam now filed

at leapt STI MST-CONVICTION PETITIONE (08 ERFESTS TO FILE FETITIONS)} CBALLENGTRG

HIS OWYILTHW. This Court should not be forced to coptioually eotertaln chane

repetitive petitlone, and the government should oot be forced Co reapond eo them.
Because LANRRDS hac chosen to abuee the writ, an order sbould be entersd cujodning
him Erom filing any further petitionz. E.g. U.5. va. GREEK, 630 F.2d 5486 (Bth
Cir. 1980)." ASSLSTANT U.5. ATTORNEY JEFFEET 3. FAULEEN 15 BOT TELLING THE TEITH

10 THIS OCURT.
2.
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5. Factas to ags3lagt thie Cowrt and the poveroment:
a. ARFATGHMMENT, the Initial gtep of a2 criminal prosecution, as
Lo FIUR (&} SEPFERATE INDILTMENTS are the reazons for Movant LAMBROS' four (4]
SECOND OR SINCCESSIVE MOTIONS wader 28 U.S5.C. §F 2233, ralping «lalmg beaged om
the Supreme Court's desigiom in APPRENDI. Movant LAMBENS la currently locarcsrmtbed

o all of the fullpwing THDICTHENT NIMBERE from the Uoliced Statea Dletrict Court

far the Digtrict of Mipoegota: (1} Crimins]l Bo. 3=75=128; (1] Crimsioal Ba.
376-17; 3] Crimdingl Bo. 376343 and (4) Criminsl Bas. 4-B9-RF.

b. On Jume &, 2001, this Couxrt entered JUIKMENT in LAMRBBOS va.

U.5.A., Fo. FI-19535, That judpment was to the Unlted 5tates Digtrict Court for the
bistrict of Hinnegors, AGIECT CASE NTMRFE: 37654, Crimdmal.

L. This above=pntitled action in LAMBROS v=2. T5A, Bo. O1=-23700A

Is Erom USA vo, LAMBROS, AT CASE NIMBER: 3-7/5-17H, Criminal.

4. Hrvant LAMEROS 15 (LY RATSTIRG ATFEERRT CLATHS.

. Movant LAMBEOS clearly stated to this court on pages 13 and
14, CASE MISTORY, that Movant filed & direct appeal {n this action that wae decidad
apd affirmed ot Wovegber 16, 1976, by the Eighth Circult Couct of Appeals. Eee,

U.5. vo, LAMBROS, 544 P.2d 962 [(Bth Cir. 1976}. Alsc MovantT clearly stated to thia

Court that Hovant filed s motion to wacate hias above—entitlad getlon as per Title
28 U.5.0. ¥ 2255, that was denled on or about May 1, 1979, by the Honerahle Judpe
Edward J. Devitt, Chief Judge, Diztrict of Mipnescota. ©Oun Jatwary 11, 1980, Movant
appealed to the Eighth Cirguit Court of Appeals and on Jaouary 28, 1980, the Eighth

Cipcult affirmed the District Court’'s ruling. Sea, U.5. ve. LAMBRODE, 614 F.2d 179

{Ath Cir. 1980).

E. Al]l iopmates withio the Tnited Statss Penitentiary Leavenworth
have besan adviged directly or indirectly by PAUL F. WILSON DEFENDERS PROJECT from
the Taiveraity of Fanzazs, who are on countract tp eselst as oAUy immates ag poseible
In £filing Title 28 U.5.C. ¥22557m, that they should file & SECORD ar SUCCESSIVE

PETION UNDER %2255 RRFORE June 2&, 2001, to preserve AFFEENDI— BASED CLATHE.

3. {f-



2. FAMM, Famflieeg Agningt Mandatory Misipums, 1612 K, Streel, WW,

Suite 1400, Warhlngton, 0.C, 0006, vig Generzl CQoupsel MARY PRICE, wailed an

AFFEEMDT ALERT tn FAMM MEMRERS, stacing:

"Wle gend you this APPRENDT alart an OUE CORCEEN
THAT SOME FERERLA], OCHIRTS OF AFFEALZ WILL COBRCLUDE
THAT TF THE AFPFRENDL DECISTON I5 MADE RETHOACTIVE
FOA THE FIEFOSE OF A SEOHIT O IOCCEZLSINE FEYITIOW
TRDER 78 D.5.C. $224d, THE DATE ON PHICH THE DNE-
TEAL STATUTE OF LINMTTATI(ONT T SEEE BARKEAS CORFNS

D1 §2735 RELTEF XPIRES WILL AX JINME 26, 2001,

While we think that owtcome 1z unllikely, 1t 15 not
out of the questdon . . . For theoge of you who have
FREVIDOSLY FILED a habeas corpus or § ZI55 petbitian
that did not ralae the APFREENT 1zgue, and 7o now
THIEE AFFREND] APFLIES, vou ghould eonsider E1Eilug a
motion seeking the court's permission to [ile a SECDED
M SNCCESSIVE PETITION. In that way you gpay preseIve
the ATFAEEDI-BRASED CLATM. (emphagis added}

EXHIBIT A: (Page ooe (1} of the FAMM ALFRET)

h. FAMM alzc epnclosed 4 ganple beodler pleate MEMDRANDUM IN SUFFORT
OF THE DEFEHDAMT'S APPLICATION FOR LEAVE TO FILE A SECOND MOTION PIMSTANT TO 28
USC § 2255 (or 2B U.5.C. § 2244). See, KXIHIATIT N:

i. FAMM zlsp suggests that this Meovant requegt thiz Cowrc to bold
thiz sbove-entitled application TN AREKYAMCE pending the Suprene Court's rezolukion
of when a new rule of conatituticpoal law hes been "made retroackive to cases on
collateral review by the Supreme Court. The questicn of wheo & new Tule of
constitutional lew hae been "made tetroactively eppliceble to ceaes oo collateral

review" is currently before the Supreme Courk. 5Spa, TYLER wa. CATH, No. DD=5%61,

cert. granted, 148 L.E4A.Zd4 55B (U.5., Dec. 11, Z000) (argued 4f16/01), see &9

Ctim.L.Rptr. 1010-11 (Aprdl 11, Z0401). EBecavee tha Supremm Court's decision in
TILER way suggest that the stetute of limitations for filing moclons pursuant to

$2259 or habeas corpue motions RATSYRGC AFFAEND] claiwe begen to run on Juoe 26, 2000,

the date AFPFEENDI was amnoumced, thla Movaot hee filed thle Motionm before one year

from that date.



HOTANT TAMARAZ REQTEST: THIS OHIRT TO ZANCTION ASSISTANT U.5. ATIUENET
JEFFREY 5. PADLSEN, ATTORNEY 1D WOMRER [44332 [CHDER A COMEIEATION OF
FILE 11 AED SECTIONW 1927:

f. Movant LAMBROR requeste thisz Cewvt to award sanctione to Mowan:t
and the Court wnder Title 28 V.3.0. Sectionm 1927 and the Federal Rules of Civil
Frocedurs, Rule 11, as to ASSTISTANT T.5. ATTORHMEY JEFFREY §. FPAULSEN'm, June 18,
2001, OPPOSITION OF THE UHITED STATES TG PETITIONER'S AFFLICATINN T FILE SULCESSIVE
SECTTON 2255 PETITION.

I. Attorney PAULSEN hae requegts thiz Coutt to enter an ORDER atating
that Hovane LAMEROS has ABUSED THE NRIT and not allow LAMEBROS Evem fL1Lng any
further petitions due to aome very unclear facts and unttuths by Attormey FPAULSEN.

H. Attorney PAULSEN wante bt play mix and match with [our {4} different

ctimipnal prosacutlons thaet Hovant LAMBROS 1s currently incareevated on.  Soe,
Faragraph 5(a) in this moticon. A petitioner incarcerated under one convicrion may
file & habeas corpus petition challenging another conviction as lomg as the sentence
ocn the challesnged conriction haz ook yvebk Besn Fully served and addg fin seme way

to "the aggregate of the . . . gentences" the petitioner eventually oust serve.

S5ee, PEYTON wo. ROMWE, 151 V.5, 54, e4-65 (1968} ; and MALENG vz, DOOK, 490 U.5. 488,

493 (1989} (ddeea) (veaffirming rule of PEYTON and moting ibe app#loatisn to yltuations
in which prieoner 1g gubject to more than one gentence in more than one jurisdiction,
At least az long as sentence or seoftences not yeb belnp gerved are pubject of
DETATHER lodged with authorities holding prisoner under sentence beipg served).

g, Attorney FPATLSEN states., "[A]ltogether, LAMBRGS hapg now filed AT

LEAST 5T1 MIST-OONYICTION FETITLONS (pr requests to file petirions) CHALLENGING HIS

{omvIcroom ™ Thia 1a oot true and Attormey PAULSEM has not presented one faet as

te the AT LEAST STX-CONVIGTION FEITTIONS Movant LAMPROS has Filed in DISTRICT COURT/

AGEWCT MNUMBER/INDICTMERT HUMBEE: 3=75=-17H in the United Statez Dlgtricte Court for

the Dietrict of Mionesota, thile sbove-entitled action.

3 £,



LG, Abtprney PATLSEH Jid not subwit hils June 18, 2001, motlion in

OFFOSITION in AFFIDAVIT FOEM.

11. Movantk haz rveviewed MUREAY wa. DELD, 34 F.3d4d 1367, 1377 {8%th Cir.

1994 ms to the ABUSE—OP-THEWRIT DOOTRINE and underatands that the government
hadtrs the initial buvden of pleadinpg abuge of the writ, and, cnee he or she does
g0, the perirfoner beara the burden of proviong that oo abuse has occurred.
Hormally, once the gtate pleads abuge of the writ as & defenge, &5 court puck
determine why the lasue wes not ralsed Io an earlier petiticon.

12. Attoroey FPAUTLSEN only states 1o his motion of June 18, 2001,
"Altogether, LAMBROS has now £iled at least zix post—conviction peticlons (or
requests to file petitione) challenging his cooviction™ Attoroey PAULSEN wantsz

Ehiz averwarked Court to gearch for fecis and exact pleading that Movant LAMBROS

has filed AT LEAST 5IX {6) POST-CONWICTION PETITIONS CHALLEMGTEG TEDICTHEST RO.

3-75-123 THAT DO BOT EXI5T.

1%. Mpwant LAMBROS now bears the burden, which he thipnks he should nok
have b, 1n proving that no sbuese has occurred. MWovant LAMBROS statse that his
action and motion clesrly "ODNTATN(a)™ THE NER EULE OF OOESTITUTIOEAL 1AW FILET

"RRONCHTIIN KY THE T.5. SOPREME OOTRET™ oW JORE 26, 700d. TR AFFRERD] wa. NHEW

JERSEY, 53} 0.5, 466 [(2000)Y. The issues Movant raises wherte ool previously
avatlahle., Therefore, there ia mo pneed for this Court to waste ite' valuable
time in deteemining why the ilssues Movant raizes where not taised In an sarliar

patition. Also, Hovant believes that thiz Court mucst apply TEAGUE befora coneld-

ering the merits of the claima. See, GEARAM vs. COLLINS, 122 LEd.Jd fe0: cuociog,

CASPART we. BGHLEK, 127 L.Ed.Zd 236, 245 {1994).

STATEMENT OF LAW:

14, TEDERAL BULE OF CIVIL PROCEMAE 11: ERule 11 applies ouly to paper

filivogs and eoablez a court to order that panctione ba pald to the T.5. Treasury,

6. .5;:



A lasyer may violate the oblective criteria of Rule LI in three (3) regpecks:

{1} by failling to make a veasonable inquiry into the PACTS: (2) by fatling ko

saks a HEASONABLE INQUIRY INTO TEF LAW: (3} by Falling to draw the reascnable

COMCLISIONS of a "COMPETEWI" attorncy. Sce, JACKSOH v, LAW FISM OF OTHARA,

RUBERG, (SBOBNE AND TATLOR, 875 F.24 224 (6th Cir. 1989). Alternarively stated,

panctlons will lite whepe: (1) thers wagz oo reaaonable Ingquiry Inko the basls of
a pleaediog or document; [2) there 1z ne chance of guccees under exlsting precedent;
gnd (3} there is nu ceascuable argpument to extend, modify or reverse the controlling

law. See, EBRLICH vo. HOWE, B48 F.Supp. 482 (8.D0.H.Y. 19%4). The impropsr

"purpose" provision, “to harese or cause unnpecessary delay or needless incresge in
the cost of litigation." now in ROLE LACB)C1), provides a geparace, independent
baaia For panceions. GSee, U.5. vs, BAMTREE, 162 P.R.D. 253 (D.Puerto Bico L995}.

DUTY OF CANDOR, FALSE STATEMERTS in wricing arce, of eoirae, gubject to ganctions,

See, IN RE EELLY, B0& F.2d 549 (7ch Clp, 198&), a3 are HISLEADING OMISSIONS OF

MATERTAL, FACT. GSes, IN RE RONCO, IMG., 238 P24 212 [(Fth Cir. 1988), Courts have

found support for a duty of candor in the ABA's Wodel Enle of Profssaional Comduct,
3.3, "A court hma s right to expect that coungal will state the comtrolling law
fairly and fully; indeed, unless rhat 1a dome the rcourt cenmot perform its tasks
proparly. A LAWTER MUST WOT MISSTATE THE LaW, fall o dia:luagnpd?ursu suthority
{not diaclosed by his opponent), or cmit facts criticel to the rule of law capoused."
See, 103 F.RE.D. at 127, Liabilitry can exlet for s friwvolous moflom DISMISS or

STRIEE. Sew. TREADWELL vs. KEENNEDY, 656 F.Supp. 442 (N.D.I1l. L987).

15, TITLE 28 0.2.C.; EBRCTIONM 1827 Section 1927 provides that any

attorney Wwho "wo oulriplfsg the proceedings in any case uoreasonably and VEI-
ATIDUSLY, may be required by the court to gatiefy perscnelly the exceas coagba,
expenzes and atforneys' fees reagonably incurred because of such conducr.” Com—
seduently, mao¥ courcs have relied on Role Ll or & COMBIMATION of Hula 11 and

Sectiom 1927. GSea, IN RE GINTHER, 791 F.2d 1151 (3th Cir. 19868). A finding of



an atctoroey's BAD FATTH Is m predicate to liabilty under Sectieon 1927. Subjective
BAD FAITH, however, 18 not requited. Bad faith may include, ™an iotentiomal
departure from proper conduct,” an inteat to harasz, dilatory ractles, or a

teckleps distegard of the duty owed by coungel Ee the court,” eee, HEW ALASKA

DEV. CORF. ww, GUETS{HDW, HES P.2d4d 1298 (9th Cir. 1989}, such ae 1lgnorlog = court

order. Therefure, zttotneys have been sanctloned undar Sectlom 1927 for asserting

FRIYLOUS, BAD FAITH DEFEWSES, see, SMIGA vo. DEAW WITTER EEYNOLDE, INC., 760 F.2d

698 [2nd Civ. 1985), cert. denied, &9 L.Ed.Zd 607 (1986), or for abusing the cowrt’s

proceszz.  All Sectlon 1927 Sanctiopma are mada b0 opposlog paTiy.

16. WHEREFOEE, Movant LAMBROS requastks thile Court to?
a. Hold thia above=entltled gppllicetion TN ARBETARCE pending the
Supreme Couwrt's vesolution of when 8 new rule of conatitutiomal law has been "made
retroactive to ¢cages on collateral revliew by the Supreme Court. The question of
when & new rule of comatitucional law has been "made retrosctively applicable to
capex on gollakcaral reavisg" 13 currently before the Supeme Court. See, TYLER wa.

CAIN, Wop., 00-5%61, cerk. pranted, 148 L.Ed.Zd 538 (U.5., Dec. L1, 2000} {argued

G/16/01}. Becauge che Supreme Court's decleion in TYLER mey sofgest that the stactube
of limftations for flling motlone pursuant to § 2255 or habeas corpus motinong

RAISING AFPREMD] CIATMS began to run om June 2R, 2000, the date AFFRENTI] wag

announced, this Movant has flled this above-eptitled action before one [1) year
Frem that date.

b. Deny the govermments' request Eo enker an order enjoining
thiz Movant from filing any further petitione in this above—enbleled action due
Ea an abuae of the writ, which hezs never accurTed.

£. ORDER Attormey JeFfray 5. Pauleen to offeér A wriltten apslegy

o Movant LAMBRECS for comparing him te CLOVIS CARL GEEEH, €30 F.2d 566 (8th Cir.

7



980}, as to Movant LAMEBROS allepedly fillng frivolous and repetiticus Eilings
ated patltions in casend aloest boo eumerous to couat.

d. ORCERE SAMCTIONS apalnst Aggiatant IB.5. Attorney Jeffrey §.
Faulpen, Attorney No. 144332, uender Rule Il and/er Sectieon 1927, or a combination
af hath.

e, duthorize a SECOND or SUCCESSIVE ZB U.5.C. §225% andfor vacate
and remand Movant's comvictlone aod eeotence In Count 43 due to Movant's AFFRENDI-

BASED CLATHS.

17. I .JOHN GREGORY LAMBROS declare under penaliy of per]ury thak the

foregolog 13 true and correck pureuant o Title 28 U.5.C.A., Sectlon 1746.

EXECTUTED OK: Juoe 23, 2001

Emppectiully submitred,

Gregory Lambro=z, Fro Se

Rag. Wo. OD43R-124

O.5. Penltentlary Leavenworth

F.0. BRox 1000

Laavenwnrth, Eanaas &GOGB-100D 054

Wak gita: www.brazilhayeott.org
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June 2001
Dear F AMM member-

We send you this Apprend? alert based on our concern that some lederal Courts of
Appeals will conclude that if the Appreadi decision is made retroactive for the purpeses of a
second or successive petition under 28 U.S.0. § 2244, the date oo which the one year statute
of limitations to seck habeas corpus ur § 2255 reliel expires will be June 26, 2001." While we
thirik that outcome is unlikely, it is not qut of the question Therefore, those of you who have not
filed your initial habeas corpus or § 2255 petition should do so either on or hefore June 26, 2041,
or on or before the ane year deadline for filing an initial habeas corpus or § 2255 petition in your
case. An initial habeas corpus or § 2255 petitian is filed with the federal district court and should
use or follow the ferms provided by the clerk's affice of that court 2 For thase of you who bave
previously filed a habezs corpus ar § 2255 petition that did not raiss the Apprend: issue, and you
naw think Apprends applies, you should consider filing 2 motion sseking the court’s PeTmission 1o
hile 3 second or successive petition. In that way ¥you may preserye the Apprendi-based claim.?
The rust of this letter discusses the Motion 1o File a Second or Successive Petition,

Procedure: If you previously fited one or more partitions for habeas corpus er § 2255
relief and were denied, and you now wish to Fle another petition, known as a “second ar
SUCCESsive” patition, you must move the United States Court of Appeals with jurisdiction over
your case to order the district court 1o consider your application. 28 [1.5.€. 8 2244, Second or
successive petitions presenting claims not previously presented to the court will be dismissed
unless, among other things: “the applicam shows that the claim relies on a new rule of
constitutional law, made retroactive to cases on collateral review by the Supreme Court, that was
previously unavaiiable ™ 28 U.5.C. § 2244{bX2%A). The spplicant must make a prima facie
showing that the applicarion satisfies this requirement. {The attached semple legal memorandum
discusses this requirement). -

* Fapers filed by an inmate confined in an institution are timely filed if deposited in the
institition’s mait system on or before the last day of filing.

*Those of you who are state prisoners wha have not filed a habeas COTpUS petition in state
court based on the Apprends decision and who have previously filed at ltast one § 2254 petition in
federal court should consider filing your Apprendi-based claim in a state habeas COTPUS petition
(relying an the rules of your state court) and then filing by June 26 2 motion in federal court {as
discussed in this letter) for leave to file a second or successive habeas £OTpUS petition.

* Please be advised that we provide this material for your informatian only and have nat
reviewed the papers in your case. This information does not constitute a legal opinion as 12 the
mzits or advisahility of filing such a motion and memorandum in your case, its parential success,
or the possibility that in filing the motion it may be denied with prejudice, thus foreclosing future

matons 1o the cours.
EXNIBIT i il



SAMPLE

LNITED STATES COURT OF APPEALS

FOR THE CTRCUTT
Plaintiff : Dacket No.
V.
Defendant,

MEMCRANDUM IN SUPPORT OF THE DEFENDANT'S APPLICATION
FOR LEAVE TO FILE A SECOND MOTION PURSUANT TO 28 U.S.C. § 2255
(OR 28 U.5.C.§ 2244)

The deferdant, , has fled a protective application with this Court for
leave to fle a second mation pursuant to 28 U.S.C. § 2255 (OR 28 U.S.C. § 2244) to vacate his
conviction and semtence. Rather than seeking & ruling on the application at this fime, the
defendant requests that this Court hald the defendant’s application in abeyance pending the
Supreme Court’s resolution of when a new rule of constitutional law has been “made retrosctive
to cases on collnteral teview by the Supreme Court.”

Secoons 2244 and 2255 of ttle 28, 1.5, Code, require thar 2 defendant recenys
anthorization from & pamel of the appropriste Court of Appeals before he or sh'may Gle & second
or successive habess corpus motion or motion 1o vacate, 3ot aside or correct his sentence. Both
sechong provide in periznent part thet the Count of Appeals should grant authonztion i the
defendant’s second or successve motion “gontain[s] ... & new role of constwtional lew, made
retroactive to cases on collateral review by the Supreme Court, that was previously unavadlable,”
Section 2255 also provides & one-year period of imitations for such a filing from:

the date on which the nght asseried was initially recognized by the Supreme Court, if that
right has been newly recognized by the Suprems Court and made retroactively applicable
i tages on collateral review.

Seealso, 28 U S.C § Z244{d} 1K C).

EXHTBTY B.

fd.



In this case, the defendant’s motion elearly “contain[5}" the new rule of consticutional law
first “recognized by the Supreme Court” on June 26, 2000, in Apprendi v New Jersev, 530 TS
406 (20(K), in that it alleges that his sentence sxceeds the statutory maximum that would have
applied, had the maximum not been enhanced by reference o Facts that {YOUR FACTS HERE,
FOR EXAMPLE “were aither ot chorped in the indictment, not found by the jury fo have been
proved beyond a reasonable doubr (ar nor exablshed in the plea colfoquy), ar both ™) What is
unclear is whether the new rule of constitgtional lew zanounsed in Appregd has been “made
retroactive to cases on collateral review by the Supreme Court ™

Some Courts of Appeals have held that a new rule of constitutional law is not "made
retroactive . | by the Supreme Count™ unless and until the Supremes Court explicitly deciares it so.
Ser ey Inre Tanum, 233 F.3d 857 (5th Cir. 2000) (per n.lriﬁﬂ]; Talbow v Indians, 226 F 3d
300, 8365 (Tth Cir. 2000). Other Courts of Appeals have reasoned that the Supreme Court has
“made” 1 new rube retroactive if the new rule fits the retroactivity criteria estabiished in & prior
Supreme Court case, suchas Teague v, Lape, 489 U5 238 (1989}, Se= e.q., Flowers v Walter,
I9F.3d 1996 (5th Cir. 2001); Wegr v %ughn 204 F 1d 54 {3d Cir. 2000].

The questicn of when 2 new rule of consuwmional law has been “made retroactively
appircable to cases on collateral review'” is currently before the Supreme Coun. See Tvler v
Lam Mo 00-5861, cert granted, 148 L Ed.2d 558 {IL.E, Dec_ 11, 2000) (argued 4/16/01), soe
69 Cnm i Rptr. 2010-11 {April 1], 2001). Because the Supreme Court's decision in Tyley may
sugarest tha the stitute of limitations for filing motions purspant 1o § 2255 or habess corpus
monons raising Apprendi claims began to um on June 26, 2000, the date Apprendi was
announced, the defendant fled his metion on or before one vear from that date. The defendant’s
application will have besn timaly filed, becayise it was piaced in the prison mail system for delivery
ta this Court on or before June 26 2001 Once the Supreme Count decides the question of how
retroaciivity is 10 be deternuned, the defendant will file 2 supplemental memorandum in support of
hiz application for permission to file a sacond or successive (§ 2255 OF. habeas corpus) motion
Unul then, the defendant asks the Court w hold his application in abeyance.

Respectiilly submined,

{ Sigmaturs here)
(Name)
{Address)
EXHIRIT A.
/2,
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