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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

JOHN GREGORY LAMBROS, * CIVIL NO. 99-28 (DSD)
Plaintiff, * Criminal No. 4-89-82(5) (DSD)

VS, *

UNITED STATES OF AMERICA, * AFFIDAVIT FORM
Respondent/Defendant. *

MOTION TO ALTER OR AMEND JUDGMENT OF THIS
COURT'S ORDER DATED OCTOBER 23, 2003, PURSUANT
TO BRULE 59(e) OF THE FEDERAL RULES OF CIVIL
PROCEDURE.

———

COMES NOW, Petitfoner JOHN GREGORY LAMBROS, Pro Se, (hereinafter Movant)
offering his MOTION TO ALTER OR AMEND JUDGMENT OF THIS COURT'S ORDER DATED OCTOBER

23, 2003, PURSUANT TO RULE 59(e) OF THE FEDERAL RULES OF CIVIL PROCEDURE.

STANDARD OF REVIEW:

1. Rule 59(e) of the Federal Rules of Civil Procedure serves to allow
a district court to rectify its own mistakes immediately following the entry of

judgment. WHITE vs. NEW HAMPSHIRE DEPT. OF EMPLOYMENT SEC., 455 U.S. 445, 71 L.

Ed.2d 325 (1982). District Courts have broad discretion in deciding whether to

alter or amend judgment pursuant to this rule. ROBINSON vs. WATTS DETECTIVE AGENCY,

685 F.2d 729, 743 (lst Cir. 1982) (Rule 59(e) motion addressed to discretion of

trial court.); IN RE PRINCE, 85 F.3d 314, 324 (7th Cir. 1996) (decision to grant

or deny Rule 59(e) motion is discretionary). Moreover, the timely filing of a
motion under Rule 59(e) gives this Court the jurisdiction to amend the judgment
for ANY REASON, and this Court is not limited to the grounds contained in this

motion in granting relief. VARLEY vs. TAMPAX INC., 855 F.2d 696 (10th Cir. 1988).

In addition, a motion under Rule 59(e) SUSPENDS THE FINALITY OF THE JUDGMENT FOR

purposes of appeal. VAUGHTER vs. EASTERN AIR LINES INC., 817 F.2d4 685 (11th Cir.
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1987); GRIGGS vs. PROVIDENT CONSUMER DISCOUNT CO., 74 L.Ed. 2d 225, 229-30 (1982).

ARGUMENT

2. A Rule 59(e) motion to alter or amend judgment may be granted
when a judgment, absent amendment, results in a manifest injustice or a clear legal

error. See, MOBILE OIL CORP. vs. AMOCO CHEMS., CORP,, 915 F.Supp. 1333, 1377 (D.

Del. 1994) (motion to amend damage award granted to prevent manifest injustice).

3. On October 23, 2003, this Court ORDERED "Defendant's [Lambros']
motion to vacate judgment due to intervening change in controlling law DENIED and
Lambros' motion offering clarification of facts, record and evidence [Doc. No. 267]
as denied as moot.

4. This Court stated within its' October 23, 2003, ORDER, page 6:

"In short, if defendant's previous motion was a proper

Rule 60(b) motion, the Court of Appeals HAD JURISDICTION

TO AFFIRM THE DISMISSAL WITHOUT A COA. If it was instead

a disguised successive habeas petition, it necessarily

failed for want of permission from the Court of Appeals.

See, 28 U.S.C. §2255. Because the court finds no inter-
vening change of law requiring it to vacate its dismissal

of defendant's purported Rule 60(b) motion or its denial

of defendant's motion for COA, the present motion is demied."
(emphasis added).

", .. While a COA IS A JURISDICTIONAL PREREQUISITE TO AN
APPEAL FROM THE DENIAL OF A HABEAS PETITION, the Court

of Appeals considered defendant's motion as a Rule 60(b)
action when it affirmed the district court's dismissal.
..... Thus, A CERTIFICATE OF APPEALABILITY WAS NOT REQUIRED
TO CONFER JURISDICTION UPON THE COURT OF APPEALS."

(emphasis added)

5. The threshold question is:

WHETHER A COA IS REQUIRED BEFORE AN APPEAL FROM
THE DENIAL OF A TRUE RULE 60(b) MOTION CAN PROCEED?

6. Five of tthe six circuits that have addressed this issue in published

opinions have concluded that a COA is required either for the appeal from the
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denial of all habeas-related RULE 60(b) MOTIONS, OR AT LEAST FOR THE APPEAL FROM

THE DENIAL OF TRUE RULE 60(b) MOTIONS. See, KELLOGG vs. STRACK, 26% F.3d 100, 103

(2nd Cir. 2001), cert. denied, ... 152 L.Ed.2d 216 (2002); RUTLEDGE vs. U.S.,.230

F.3d 1041, 1046-47 (7th Cir. 2000), cert. denied, ... 149 L.Ed.2d 120 (2001);

MORRIS vs. HORN, 187 F.3d 333, 336 (3rd Cir. 1999); LANGFORD vs. DAY, 134 F.3d

1381, 1382 (9th Cir. 1998); ZEITVOGEL vs. BOWERSOX, 103 F.3d 56, 57 (8th Cir. 1996).

See, GONZALES vs. SECRETARY FOR DEPT. OF CORRECTIONS, 317 F.3d 1308, 1311 (llth Cir.

2003). See, EXHIBIT A (GONZALES, 317 F.3d Pages 1310, 1311, and 1312)
7. Therefore, six (6) circuits, in published opinions, have held

THAT THE COA REQUIREMENT APPLIES TO ANY APPEAL FROM AN ORDER DERYING RULE 60(b)

RELIEF FROM THE DENIAL OF A SECTION 2254 PETITION, EVEN IF THE RULE 60(b) MOTION
1S NOT THE FUNCTIONAL EQUIVALENT OF A SUCCESSIVE SECTION 2254 PETITION. This
court is obligated to follow the direction of the Eighth Circuit Court of Appeals,

ZEITVOGEL vs. BOWERSOX, 103 F.3d 56, 57 (8th Cir. 1996).

8. Movant Lambros is also attaching copy of LAZO vs. U.S., 314 F.3d
571, 573-575 (llth Cir. 2002), as EXHIBIT B:

"The threshold issue is whether Lazo must obtain a COA
before he can appeal the district court's denial of his
Rule 60(b) motion, which sought relief from a judgment
denying his §2255 motion. THE ATM OF A MOTION PROPERLY
BROUGHT UNDER Fed.R.Civ.P. 60(b) AND A MOTION BROUGHT
UNDER 28 U.S.C. §2255 ARE QUITE DIFFERENT. A §2255 motion
asserts that a conviction was imposed "in violation of

the Constitution or laws of the United States, or that the
court was without jurisdiction to impose such sentence, or
that the sentence was in excess of the maximum authorized
by law, or is otherwise subject to collateral attack." 28
U.S.C. §2255. A 60(b) MOTION, HOWEVER, SEEKS TO VACATE A
FEDERAL JUDGMENT BASED ON MATTERS THAT AFFECTED THE INTEGRITY
OF THE PROCEEDING. A PROPER 60(b) MOTION WILI. CONTAIN AN
ARGUMENT THAT A COURT SHOULD RELIEVE A PARTY FROM A FINAL
JUDGMENT OR ORDER FOR ONE OF THE REASONS ENUMERATED IN THE
RULE. See, LAZO, at 573 (emphasis added)

9. Movant Lambros filed his original motion to vacate all judgments
and orders by United States District Court Judge Robert G. Renner pursuant to Rule

60(b) (6) of the Federal Rules of Civil Procedure for violations of Title 28 USCA
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§ 455(a) and §455(b)(3). The U.S. Supreme Court made clear that "[R]elief from
final judgment 'for any other reason,' pursuant to Rule 60(b)(6) of the Federal
Rules of Civil Procedure, is neither categorically available nor categorically

unavailable for ALL VIOLATIONS OF 28 USCS § 455, which defines the circumstances

that mandate the disqualification of federal judges; ..... See, LILJEBERG vs.

HEALTH SERVICES CORP., 100 L.Ed.2d 855, 860 (1988).

10. This Court stated within its' October 23, 2003, ORDER, Page 6,
"Moreover, the Eighth Circuit cited the reasoms stated by this Court as the basis
of its affirming opinion. See, Id. Among those reasons was the court's finding

that the motion was WITHOUT MERIT. (Order of March 8, 2002, n. 2.)" The Supreme

Court has stated in dictum that a Rule 60(b)(6) on appeal can not be judged on the
merits of the underlying judgment, from an order denying a Rule 60(b)(6). See,

BROWDER vs. DIRECTOR, ILL. DEPT. OF CORRECTIONS, 54 L.Ed.2d 521, 530, n. 7 (1978)

CONCLUSION

11. Therefore, this Courts' ORDER dated October 23, 2003, resulted in
a manifest injustice and/or clear legal error when it stated:
a. M. .. the Court of Appeals had jurisdiction to affirm the

dismissal without a COA." See, Paragraph 4; (ON THE MERITS)

b. "Thus, a certificate of appealability was not required to
confer jurisdiction upon the court of appeals.'; See, Paragraph 4 (ON THE MERITS)

c. "Moreover, the Eighth Circuit cited the reasons stated by this
Court as the basis of its affirming opinion. See id. Among those reasons was the

court's finding that the motion was WITHOUT MERIT. (Order of March 8, 2002, n.2)"

See, Paragraph 10. Also see, MILLER-EL vs. COCKERELL, 123 S.Ct. 1029, 1039 (2003)

(Absent a COA, "court of appeals lack jurisdiction to rule on the MERITS of appeals

4. _g'
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12. The attached EXHIBITS A & B:

a. GONZALES vs. SECRETARY FOR DEPT. OF CORRECTIONS, 317 F.3d 1308

(11th Cir. 2003);

b. LAZO vs. U.S., 314 F.3d 571 (1lth Cir. 2002).

will assist this GCourt in amending and/or altering its October 23, 2003, ORDER,
as to the legal requirement of a COA from an order denying a RULE 60(b) motiom.

13. The application of MILLER-EL to this action dictated that this
Court and the Eighth Circuit should of ordered a CERTIFICATE OF APPEALABILITY (COA)
in Movant's action, as the incorrect and/or too demanding a standard in evaluating
Movant Lambros' COA was used. "As a result, until a COA has been issued federal

courts of appeals LACK JURISDICTION TO RULE ON THE MERITS of appeals from habeas

petitioners." MILLER-EL vs. COCKRELL, 154 L.Ed.2d 931, 949 (February 25, 2003).

(emphasis added).

14. Based on the foregoing, Movant Lambros respectfully requests this
Court amend or alter its judgment ORDER, dated October 23, 2003, due to an inter-
vening change in controlling law.

15. I JOHN GREGORY LAMBROS, declare under the penalty of perjury that

the foregoing is true and correct. Title 28 U.S.C.A. §1746.

EXECUTED ON: October 30, 2003.

==, ,,a:;Z—e;'::Z:;_

o regory Lambros, Pro Se
eg. No. 00436-124
U.S. Penitentiary Leavenworth

P.0. Box 1000
Leavenworth, Kansas 66048-1000 USA
Web site: www.brazilboycott.org
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CARNES, Circuit Judge:

-[1] Aurelio Gonzalez, a Florida prison-
er serving a ninety-nine year sentence for
robbery with a firearm, appeals from the
district court’s denial of his Fed.R.Civ.P.
60(b) motion, which asked the district
court to reconsider its dismissal of his
habeas corpus petition filed pursuant to 28
U.S.C. § 2254, Because Gonzalez filed his
habeas petition and his Rule 60(b) motion
after the effective date of the Antiterror-
ism and Effective Death Penalty Act of
1996 (“AEDPA”), Pub. L. No. 104-182, 110
Stat. 1214 (1996), the provisions of that act
govern this case.

L

Gonzalez was convicted and sentenced in -

the state courts of Florida in 1992. He did
not file a direct appeal. In November of
1996, Gonzalez filed a Fla. R.Crim. P. 3.850
motion in state court collaterally attacking
his conviction. The grounds he asserted
were newly discovered evidence showing
that his guilty plea was unintelligent, un-
knowing, and involuntary. The state trial
court denied relief on December 10, 1996,
and Gonzalez appealed that denial to the
Florida Court of Appeals, which affirmed
it. The state appellate court denied re-
hearing on May 8, 1997.

Gonzalez then filed a § 2254 petition
attacking his state court conviction. He
signed and mailed that petition on June 17,
1997. It contained the same claim Gonza-
lez had asserted in his Rule 3.850 proceed-
ing in state court. On September 9, 1998,
the district court dismissed Gonzalez's
§ 2254 petition as time-barred because it
had not been filed within the one-year
statute of limitations set out in 28 U.S.C.
§ 2244(d)(1). The distriet court initially
granted Gonzalez a certificate of appeala-
bility (COA) but failed to specify any
ground for it, which is required by
§ 2253(c)(3). After we remanded for clari-
fication the district court denied Gonzalez
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a COA, and then so did we. Our denjy
came on April 6, 2000.

In July of 2001, Gonzalez filed a Ryle
60(b) motion asking the district court to
reconsider its September 9, 1998 ordey
denying him habeas relief on statute of
limitations grounds in light of the interven.-
ing Supreme Court decision in Artuz 4,
Bennett, 531 US. 4, 121 S.Ct. 361, 148
L.Ed.2d 213 (2000), which interpreted the
“properly filed” clause of the tolling provi-
sion contained in § 2244(d)X2). The dis-
trict court denied that motion on March 5,
2002. Gonzalez then filed a notice of ap-
peal from that denial, and the district
court declined to issue a COA for the
appeal.

[2] A judge of this Court did issue
Gonzalez a COA to permit this appeal, but
the COA describes an issue that is not
directly related to the district court order
Gonzalez is seeking to appeal, which is the
order of March 5, 2002 denying his Rule
60(b) motion. Instead, the COA that was
issued is on the question of whether the
district court’s September 9, 1998 order
which ruled Gonzalez's § 2254 petition was
barred by the statute of limitations was
error. That could have been a proper
issue for a COA to permit an appeal from
the denial of habeas relief in 1998, but the
issue in this appeal is the different one of
whether the district court abused its dis-
cretion in March of 2002 when it entered
the order refusing to set aside its Septem-
ber 1998 denial order in light of the Su-
preme Court’s intervening Artuz decision.
A new COA will have to be issued or the
appeal dismissed if a COA is required for
an appeal from the denial of a Rule 60(b)
motion in a habeas proceeding. We now
turn to that question.

IL

In our recent decision in Lazo v. United
States, 314 F.3d 571, No. 02-12483, 2002
WL 31809847 (11th Cir. Dec. 16, 2002), we

EXHIBIT  A.
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held that the 28 U.S.C. § 2253(c)(1) re-
quirement of a COA applies to an appeal
from the denial of a Rule 60(b) motion if
that motion is in reality an attack on the
underlying conviction and sentence instead
of a challenge to the previous federal court
order denying relief from that conviction
and sentence. In other words, if the mo-

tion is in reality a successive applieation or

motion for relief parading as a Rule 60(b)

motion, an appeal from the denial of it

cannot proceed without a COA. So holds

Lazo, an appeal in which the Rule 60(b)
motion sought to raise a claim that had not
been raised in the § 2255 motion itself.
See 1d. at 5T3.

The threshold question in this case is
different, because this is an appeal from
the denial of a “true” Rule 60(b) motion—
one which attacks the prior federal court
habeas order denying relief from the state
court judgment of conviction and sentence,
instead of attacking the underlying convic-
tion and sentence judgment itself as the
motion in Lazo did. This case, unlike
Lazo, does not involve an attempt to raise
a new claim. The stated ground for the
motion in this case is that an intervening
Supreme Court decision supposedly estab-
lishes that the denial of habeas relief to
Gonzalez on statute of limitations grounds
four years ago was based upon a misappre-
hension of law. We held in the pre-AED-
PA era that an intervening Supreme Court
decision can in some circumstances be a
valid basis for granting Rule 60(b) relief
from the denial of habeas relief. See Rit-
ter v. Smith, 811 F2d 1398, 1401 (11th
Cir.1987). At least one panel of this Court
has arguably concluded to the contrary in
a post-AEDPA case, saying that every

1. The decisions we have cited make no dis-
tinction insofar as the COA issue is involved
between a state prisoner’s attempt to-use Rule
60(b) to re-open the denial of a § 2254 peti-
tion and a federal prisoner’s attempt to use it
to re-open the denial of a § 2255 motion.
Neither do we. Materially identical statutory

EXHIBIT A.

Rule 60(b) motion related to the denial of
relief in a § 2254 proceeding must be
treated as a second or successive habeas
petition and denied pursuant to
§ 2244(b)(1), at least if the motion relates
to a claim raised in the earlier § 2254
petition, as the Rule 60(b) motion in that
case did. Mobley v. Head, 306 F.3d 1096,
1096 (11th Cir.2002).

[3] Before we get to that issue, howev-
er, we need to resolve the threshold ques-
tion of whether a COA is required before
an appeal from the denial of a.true Rule
60(b) motion can proceed. Five of the six
cireuits that have addressed that issue in
published opinions -have concluded that a
COA is required either for the appeal from
the denial of all habeas-related Rule 60(b)
motions, or at least for the appeal from the

denial of true Rule 60(b) motions. See

Kellogg v. Strack, 269 F.3d 100, 103 (2d
Cir.2001), cert. denied, 535 U.S. 932, 122
S.Ct. 1306, 152 L.Ed.2d 216 (2002); Rui-
ledge v. Unmited States, 230 F.3d 1041,
104647 (7th Cir.2000), cert. denmied, 531
U.S. 1199, 121 S.Ct. 1207, 149 L.Ed.2d 120
(2001); Morris v. Horn, 187 F.3d 333, 336
(8d Cir.1999); Langford v. Day, 134 F.3d
1381, 1382 (9th Cir.1998); Zeitvogel ».
Bowersox, 103 F.3d 56, 57 (8th Cir.1996).
But see Dumn v Cockrell, 302 F.3d 491
(5th Cir.2002).! The best explanation of
the reasoning behind the majority position
(most of the cited opinions contain no ex-
plicit reasoning on this point) is set out in
the Second Circuit’s Kellogg opinion. Sec-
tion 2253(c)(1) requires a COA before an
appeal may be taken from “the final order
in a habeas corpus proceeding.” Kellogg,
269 F.3d at 102. As the Second Circuit
explained:

language describes the COA requirement as it
applies to proceedings under § 2254 and
§ 2255. Compare § 2253(c)(1)(A)applicable
to § 2254 proceedings) with
§ 2253(c)(1)(BXapplicable to § 2255 proceed-
ings).

q.

<«
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To begin with, the plain text of
§ 2253(c)(1) would seem to make the
COA  requirement applicable here.
There is no question that the denial of a
Rule 60(b) motion in non-habeas cases is
a “final order” for purposes of appeal,
see Stone v. INS, 514 U.S. 386, 401, 115
S.Ct. 1537, 131 L.Ed.2d 465 (1995), and
absent indications to the contrary, we
would expect Congress to have intended
the same meaning when using the term
“final order” in crafting AEDPA, see,
e.g., Strom v. Goldman Sacks & Co., 202
F.3d 138, 147 (2d Cir.1999). Not only is
there no such contrary indication, but it
- would be rather anomalous for Congress
to have intended to screen out unmerito-
rious appeals from denials of habeas cor-

pus petitions and yet not have wished to

apply this same screen to 60(b) motions
seeking to revisit those denials.

Id. at 108. We agree, and align ourselves

with the five circuits that have so eonclud-

ed. An appeal may not be taken from any

order denying Rule 60(b) relief from the
denial of a § 2254 petition unless a COA is

issued. Our conclusion effectively extends

Lazo’s holding to appeals involving the

denial of true Rule 60(b) motions.

II1. - -

The district eourt’s March 5, 2002 order
denying the Rule 60(b) motion in this case
stated: “Petitioner already has taken an
appeal to the Eleventh Cirecuit. Accord-
ingly, this Court no longer has jurisdietion
over his claims.” As we have explained,
the COA that a judge of this Court issued
does not cover that order denying Rule
60(b) relief, which is the order Gonzalez is
attempting to appeal, but that COA is
instead aimed at the 1998 order denying
his § 2254 petition, the appeal of which
ended more than two years ago. Accord-

2. Because Gonzalez has not made even that
showing, we need not address the showing, if
any, he would have to make regarding the

317 FEDERAL REPORTER, 3d SERIES

ingly, we quash that COA and proceeg to
consider whether we should grant g new
one in order to permit Gonzalez to appeal
the denial of his Rule 60(b) motion.

(4,51 The Supreme Court has held
that when a district court denies a habeags
petition on procedural grounds without
reaching the merits of the underlying con-
stitutional claims, the requirements for is-
suance of a COA include a showing “that
jurists of reason would find it debatable
whether the district court was correct in
its procedural ruling.” Slack ». MecDaniel,
529 U.S. 473, 484, 120 S.Ct. 1595, 1604, 146
L.Ed.2d 542 (2000). From that holding we
conclude that a COA should not issue in
the appeal from the denial of a Rule 60(b)
motion in a habeas case unless the peti-
tioner shows, at a minimum, that it is
debatable among jurists of reason whether
the district court abused its diseretion, see
Mobley, 306 F.3d at 1097 (“This Court
reviews a denial of a 60(b) motion for an
abuse of discretion.”); Kellogg, 269 F.34d at
104, by denying the motion? For two
independently adequate reasons, we do not
find it debatable among jurists of reason
whether the denial of Gonzalez's Rule
60(b) motion was an abuse of discretion.
First, that motion is barred by the Mobley
decision’s conclusion that under post-AED-
PA law all Rule 60(b) motions in habeas
cases are to be treated as second or suc-
cessive petitions.

Second, even if pre-AEDPA law applied,
it would still be clear that Gonzalez’s Rule
60(b) motion was due to be denied. The
Ritter decision concluded that a change in
the law standing alone was not a proper
basis for Rule 60(b) relief absent extraor-
dinary circumstances. 811 F.2d at 1401
(explaining that “[o]ur investigation [of 1';he
law], leads us to conclude that somethm_g
more than a ‘mere’ change in the law 15

- merits of his underlying claims. See Kellogg
269 F.3d at 104.

EXHIBIT A.
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LAZO v. US. 573
Cite as 314 F.3d 571 (11th Cir. 2002)

In March 2002, the district court, without
explanation, summarily denied the motion.
Lazo timely filed a motion for a COA in
the distriet court and sought permission to
proceed in forma pauperis. In April 2002,
Lazo also filed a notice of appeal as to the
denial of his Rule 60(b) motion. The dis-
trict court granted the motion to proceed
in forma pauperis and denied the request
for COA.

[t] The threshold issue is whether
Lazo must obtain a COA before he can
appeal the district court’s denial of his
Rule 60(b) motion, which sought relief
from a judgment denying his § 2255 mo-
tion. The aim of a motion properly
brought under Fed.R.Civ.P. 60(b) and a

~ motion brought under 28 U.S.C. § 2255

are quite different. A § 2255 motion as-
serts that a conviction was imposed “in
violation of the Constitution or laws of the
United States, or that the court was with-
out jurisdiction to impose such sentence, or
that the sentence was in excess of the
maximum authorized by law, or is other-
wise subject to collateral attack” 28
U.S.C. § 2255. A 60(b) motion, however,
seeks to vacate a federal judgment based
on matters that affected the integrity of
the proceeding. A proper 60(b) motion
will contain an argument that a court
should relieve a party from a final judg-
ment or order for one of the reasons enu-
merated in the rule! In this ease, & mo-
tion properly brought under 60(b) would
seek to invalidate the judgment of the
district court dismissing Lazo’s § 2255 mo-

L. Those reasons include: mistake, inadver-
tence, surprise, excusable neglect, newly dis-
covered evidence, fraud, misrepresentation,
other misconduct of an adverse party, the
judgment is void, the judgment has been satis-
fied, or any other reason justifying relief from
the judgment. Fed.R.Civ.P. 60(b) (2002).

2. Under United States v. Jordan, 915 ¥.2d 622
(11th Cir.1990), district courts have an obli-
gation to look behind the label of a pro se
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tion. The contents of the motion would be
an attack on the district court’s order de-
nying Lazo’s § 2255 motion, not an attack
on the sentence itself.

[2] Having examined Lazo’s “Rule
60(b)” motion,® we conclude that it is the
functional equivalent of a successive
§ 2255 motion.® In his Rule 60(b) motion,
Lazo does not attack the district court’s
order denying his § 2255 motion. Instead,
he makes the argument that his conviction
is void because the district court lacked
subject matter jurisdiction to hear his case
and mpose a sentence because the indict-
ment was insufficient. He argues that the
grand jury failed to allege an interference
with interstate and/or foreign commerce
under 21 U.S.C. § 801, failed to give him
“notice” as to the penalty against which he
must defend in violation of the Sixth
Amendment, and failed to give jurisdiction
to the sentencing court to impose his sen-
tence under 21 U.S.C. § 841(b)}1)(A) by
failing to establish an interference with
interstate commeree. (R. Ex. 2-172, 173.)
Lazo advances no Rule 60(b) argument to
support an attack on the order denying his
§ 2255 motion. He simply makes new ar-
guments attacking the validity of his sen-
tence. After examining the contents of
Lazo’s motion, it is readily apparent that
the motion is really a successive § 2255
motion in 60(b)’s clothing.

Because we construe the motion as the
functicnal equivalent of a successive
§ 22556 motion, we hold that Lazo must

inmate’s motion to determine whether the
motion is cognizable under a different reme-
dial statutory framework. Id. at 624-25.

3. Lazo admits as much in his motion: “Mov-
ant respectfully prays this Court not construe
this Rule 60(b)(4) motion as a second or suc-
cessive motion ... [rlather, that this motion
‘relates back’ to the original pleadings.” (R.
Ex. 2-173 at 26.)

|0
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obtain a COA prior to appealing the denial
of his motion. This holding is consistent
with our decision in Mobley v. Head, 306
F.3d 1096 (11th Cir.2002),* which inter-
preted Felker v. Turpin, 101 F.3d 657
(11th Cir.1996). In Felker, we stated that
“the established law of this circuit ..
forecloses [the petitioner’s] position that
Rule 60(b) motions are not constrained by
successive petition rules.... Rule 60(b)
cannot be used to circumvent restraints on
successive habeas petitions.” Felker, 101
F.3d at 661. Failure to petition this court
for permission to file a successive § 2255
motion leaves the distriet eourt without
jurisdiction to rule on the suceessive
§ 2255 motion and the motion should be
dismissed.  Section 2253(c)(1)(B) states
that an appeal may not be taken to a court,
of appeals from a final order in a proceed-
ing under § 2255 unless 3 judge issues a
COA. 28 US.C. § 2253(c): see also Ed-
wards v. United States, 114 F.8d 1083,
1084 (11th Cir.1997) (stating that a district
court judge first must rule on the issuance
of a COA). Under these circumstances, a
district court order denying the successive
§ 2255 motion is “a final order in a pro-
ceeding under section 2255” and therefore
a COA is a necessary prerequisite to ap-
pealing the denial of the 60(b) motion. 28
U.S.C. § 2253(c)(1)(B).5

3] Construing Lazo’s notice of appeal
as a mot#ion for a COA, we determine that

4. We note that the Mobley court chose to stay
Mobley’s execution pending the upcoming de-
cision of the Supreme Court in Abdur'Rah-
man v. Bell, 535 U.S. 1016, 122 S.Ct. 1605,
152 L.Ed.2d 620 (2002). The Court granted
certiorari in Abdur’ Rahman to answer the
questioti of whether every Rule 60(b) motion
constitutes a prohibited second or successive
habeas petition as a matter of law. Jd. If the
Court answers that question in the affirma-
tive, this order will be in accordance with that
decision. However, should the Supreme
Court abrogate Mobley's bright line rule, the
ultimate resolution of this matter would not
change.

a COA is not warranted in this case. Feqd.
R.App. P. 22(b)(2); Slack 2. McDaniel, 529
U.S. 473, 483, 120 S.Ct. 1595, 1603, 146
L.Ed.2d 542 (2000) (dealing with § 2254
motion and stating that the court of ap-
peals should have treated the notice of
appeal as an application for a COA); see
also Gay v. United States, 816 F.2d 614,
616 n. 1 {11th Cir.1987) (stating that prin-
ciples developed in § 2254 cases apply to
cases involving § 2255 motions). A COA
is authorized “only if the applicant has
made a substantial showing of the denial of
a constitutional right” 28 US.Q,
§ 2253(c)(2). The Supreme Court has
added that

When the district court denies a habeas
petition on procedural grounds without
reaching the prisoner’s underlying con-
stitutional claim, a COA should issue
when the prisoner shows, at least, that
jurists of reason would find it debatable
whether the petition states a valid claim
of the denial of a constitutional right and
that jurists of reason would find it de-
‘batable’ whether the district court was
‘correct in its procedural ruling.

Slack, 529 U.S. at 484, 120 S.Ct. at 1604.
When a plain procedural bar is present.
and the district court is correct to invoke
it, then & reasonable jurist could conelude
neither that the district court erred in
dismissing -the petition nor that the peti-

5. Whether we conclude that Lazo’s 60(b) mo-
tion is a successive § 2255 motion because
Mobley dictates that all 60(b) motions filed by
habeas petitioners are successive or whether
we conclude that Lazo's 60(b) motion is a
successive § 2255 motion because we exam-
ine the contents of the motion, the result is
the same, Lazo’s Rule 60(b) motion must be
treated as a successive § 2255 motion. As
such, he must move this court for and receive
a COA before he will be permitted to appeal
the district court's denial of his Rule 60(b)
motion.
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tioner should be allowed to proceed fur-
ther. Id. In this case, the “plain proce-
dural bar” to Lazo’s motion was that he
needed to petition this court for an order
authorizing the distriet court to consider
his successive § 2255 motion. 28 U.S.C.
§ 2244(b)(3)(A).

In conclusion, we find that Lazo’s 60(b)
motion should be treated as a successive
§ 2255 motion. Because Lazo’s Rule 60(b)
motion is treated as a successive § 2255
motion, the district court had no jurisdic-
tion to consider the motion without an
order from this ccart permitting it to do
so. Lazo did not seek that order, thus the
district court should have dismissed his

motion. Because the district court’s denial .

of his successive § 2255 motion is a “final
order in a § 2255 proceeding,” Lazo must
obtain a COA before he will be permitted
to appeal the order. 28 U.S.C. § 2253(c).
Finally, because there is a plain procedural
bar to his motion, Lazo is not entitled to a
COA. :

CERTIFICATE OF APPEALABILITY
DENIED; APPEAL DISMISSED.
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Applicant appealed decision of the
United States Patent and Trademark Of-
fice, Board of Patent Appeals and Interfer-
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ences, (PTO) affirming the examiner’s re-
jection of claims as obvious. The Court of
Appeals, Mayer, Chief Circuit Judge, held
that substantial evidence supported
Board’s finding that prior art disclosed low
profile motorized sports boat with limited
visability.

Affirmed.

1. Patents ©=113(6)

Court of Appeals conducts a de novo
review of the conclusions of law of the
Patent and Trademark Office, Board of
Patent Appeals and Interferences, and af-
firms its findings of fact if they are sup-
ported by substantial evidence.

2. Patents 97

Until a matter has been completed,
the Patent and Trademark Office (PTO)
may reconsider an earlier action. 35
U.S.C.A. § 307(a).

3. Patents 140

A notice of intent to issue a reexami-
nation certificate (NIRC) merely notifies
the applicant of the intent of the Patent
and Trademark Office (PTO) to issue a
certificate; a NIRC does not wrest juris-
diction from the PTO precluding further
review of the matter. 35 U.S.CA.
§ 307(a).

4. Patents &=165(3), 167(1.1)

When examining a patent claim, the
Patent and Trademark Office (PTO) must
apply the broadest reasonable meaning to
the claim language, taking into account
any definitions presented in the specifica-
tion.

5. Patents =162

Words in a patent claim are to be
given their ordinary and accustomed
meaning unless the inventor chose to be
his own lexicographer in the specification.
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