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Danr Clerk:

is per my Tmcembar 12, 7000, letter to yor Tafuamting & PRISONER FORM for the
filing of = BDCCESEIYE #2233 and your ragpimas wtaticy, ™ bave oo form. OChar
Circuite do — they'ra out on the Intermat, Or, Joat wedify tha _ T form
and in distrise courc.”

Sanically I just copisd The forsst used by privata attorsay's assisting fomates.
BEopafully {¢ will pass.

Aaythy, pleass fils tha atrached origival wnd thres copisa of ay SECOND ot
SUCCRESIVE §2255 as to APPRINDIL we. WEW JEASKY, 120 8.Ct. 2348 (2000).

Yas [ unduratand that you have not granted IETROACTIVITY but I'm comcerned about
cha ona (1) ysar sExtots of liwdtatioes provistom in 1255, rhat pressnted

& problum in the Second circnic In BATLEY, I vndarstemd that you may juat £ils
the mmclosad atd give me o demin] WETENY FEEFIDICE, TIRN FERRENYING MY IS3DX.

Thanking you in advence for your contivusd assistance,

sgory

[H _
0.5, Attorney, District of Hinpaeota
Mla



CERTIFICATE OF SEAVICK

I cartify undar the panalty of parjury that I mailed tha following documantg:

a. MOTION FOR LEAVE T FILE 4 SECOND Ok SUCCESSIVE MOTIOR T YACAYE, SBY
ASITE OR CORRECT SENTEMCE TMDER 2B O.5.C., F 2255 KT A PLIBONER IN FEDERAL
COETODY. Darad: Joms 18, 3001,

b. MOVANT'E MODMRANIM OF FADT AMD LAW IN SOPPORT QF (AFPIRAYIT FPORM) MOTION
FOL LEAYE TO FIIE 4 SECOMD Ok SUCCESSIVE MOTION TD WACATE, IXT ASIDE OR
CORNECT SENTEMCE CEDYR 28 U.5.C. § 225% BT & PRISOWER IN FEDZRAL CUSIONY.
Datsed: JFumar 18, 2001

and all actachisnre aod axbibics oo chie rd 1 BAY OF JHEE, 3001, to Ehe

following vin D.5. Hail frowm the U.3. Fanitantiary Lasvamworth Kail-Room JOR FILIDO
I THYE ASYXIEN:

L. LK
7.5, CIAIAT OF AFPFRALS QR THE EIGHTH CIRCULY
Thomaa F. Eagleton Court Houss
Aoom 24,329
1]l 3Jouth 10tk Strest
ot. Lowle, Hisgsourl 653107
Tal. WMo, (Ila) Z45-2400

9.5. CERTIFIED NAIL W0. TO00-O330-0021-3728-431&
T NNTIFT EEEEETED

MR FOLINGT Ocfe (1) oviginal wnd Thres {3} coplems.

Z. U.f. ATTMNET'S OFFICE
¥ UO0.8. Courthouss
33X fScurh 4th Rrireat
Nirmaapolia, HNinnescta 55415

3. INTERNET EELEAKE OH: wwwe.braxilboveoel.org

releavww to Global Bumaw Rghts Groups.-

Gragory Lasbros, Fro fe

Reg. Fo. 00436-L24

.5, Paoltentiady Lesvemvorth

P.0. Sox LMK

Leaveoworth, Ksosse G6048-100G0 2 USa
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DEIFENILET-MOVANT, PRO SE

IF THE INITED STATEE COURT oF AFFELLS
R TEE EICETE CIRCETT

JHN OOEEEY LAKEROS . : .
Da fandent-¥owant , L CIVIL APPEAL BD. @1-2471 {bch Clremdik)
L * Im k1 Criwimsl B, =002
7.4. Digtrice Court for tha PDimtrint of
TITED ETATES OF AMEATCA &
" Minoesota, Fourth Divimion.
Flaiatiff-Raspondent . *

ETION LEAVE TO YILE 2300 =
SECCERNIVE WOTION T0 VALATRE, kT AFTON
IE EERCY SEFTEECE DBl B.¥.C. $2155
3T A FIIMME IN FIDLIRIL CileWDY

COMES BOW tha Defsodsot-dowsnt, JOAN GARQOAT LAMEERNE, et
Itedy movan this Bonorable Court for lamwe co Fila 2 second of soccasmive motion
La ﬁ.utl. sat aslds or corract ssntanca nnder Titls 12 U.B.C. §225% by » priscner
in fadersl custody. This wotion is Brought pursuast to 28 U.5.0. $27440b) and
#2255, avd is based oo & oaw rule of constitutivna) law racently snnoumced by
the Talted Statud Bvprama Conrt, that was praviously wmerailsbls, asd vegulzas

Tetroactive application ta cased oo collataral revisw, APPAENDL va. WEM JERSEY,

120 §.Ct 2348 (72000).

Kovant harsby submits tha attached, “HOVANT'S MEMORANTHEMY OF PACTS AND
L4 TH SUBPORT OF," the sbova-amtitled motion, in AFFTDAVIT PORM.

DATED: _Jwns 18, 2001 Bawpactfully Submitted,

Gragery Lamhrog, Pro Sa
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mm'mmm
A TIR EISEIN CTROUTT

XEN CEROOEY LADEOS, L] CIVIL AFFEAL No. 05-Z2671  {izth Cirrairc)
Dafsadant--Movanc, * In Ba? . Criminel Fo., 4-89-§2,
T.5. DMatrict Court Enr tha Digericetr of
TH. A Kinnasots, Tourth Diviafon.
OUEITED STATES OF AMERTCA, x

. MOVANT'E MOEEANDEN OF FACT AND LAN
Pladpriff-Esspoandant ., L]

IN SOFYONT OF: (Affidevir Porm)
MTION MM LEAYE TO FIILX 4 XEOTED 0N
FICEANIVE MOTICE YO TACATE, BT ASTIE

CNERCT IENTYECE WDER U.5.C. 12239
4 TRINENE I¥N VFEREKAL

CMES WA cha Dafsndsnt-Movant, JOWE GREGORT LANMMDES, and
haraby movan this Bonovshls Court for lesws t0 files & secomd O succesaive
moClon Ec wecmia, ast amidas ar corract ssntence under 28 U.5.G. §22%% by a
primomar In fadaral cugtody., This motion iv brought pursuact to 28 U.5.C.
FLl44 b} and §2235, sod 1w bawwd o 4 2w rols of conmtituticaal Imw recently
annoynced on Juns 18, 1000 by tha United States Bupcrwsa Court in AFFLEEDI v,
YEW JERSKY, 120 5.Ct. 2348 (Z000), thet wad previcusly mﬂ,l:bll. md requires
reatrosctive applicacion to capes on collateral Teview,

Mowant doas oot wish to frustrate this court Iin flling this sotico
in a prematurs faphlonm nor bhave this motion ccunced againat Movant, 1f wirvanr
1¢ prematures, dus to the following lagal problums: (1) Tha Third Circuit han
hald chat & new Suprese Court case may ba made vacromctivaly appiicabla Lo cansey
oa collateral Teview, aod thersfore relief may ba lhad om & macond ar succasgive
§2155 motion under $27%5. If the cass Talla within ons cf the TEACUE axcepticns.

Ga4, WEET ve. VAUGHM, 104 F.3d 53, 59 (3rd Cir. 1000}, Thus Lf Movent wad iu

the Third Circulc, and waited to fils & second or succaggive sotion votil tha



e

Bupresm Coutt sxplicitly makss APPRENDT retroactivaly applicable to casses

o collacaral review, Wevaoct say be found b0 be untimely. 11 AFFRENDI falls
within tha sscond TEAGUE axception (as Movaot Lelisves 1t does), In tha Third
Circult & prisotier iz antitled to velisf oow on & second or aucosselva §3255
wotlon. {21} The mtatute of limitatione provialon in 2255 indicates that a
dufsndant hew oow {1} year from “the dace on which the right aescrced wes
initlally escogoized by the S5uprems Court, 1f that right hes basn owwly
recoppized by the Supresse Toutt apd made retroactively applicable to ceses oo
collacaryl ceview." The Second Cireuit hald im & oman discuesing BAILEY wa,
T.58., 133 L.E4.2d 472 (1995), that the cne [1}.1111 hagan to ren whan BALLEY
was declded (not whan 1t was applisd ratropctiwsely in BOUSLET va. T.E,, 140
L.E4A1E 828 (1993)]). See, TRIESYHAN wa. U.3., 124 ¥.3d 361, 371 & o, 13 (ind
Cir. 1597). Thatefore, & prisoner Iin tha Second Clrcuwit wonld be harrad by
the statute of limicacions £f he/she walted ontil & vear sftar APFRARNDL 1s
axplicitly made ratrvouctive to cawwr on collateral review bafore f£iling o
sacond or snccesslvs (2255 wotion. This Movimt im unsducated iz lew and dosw

not want to ba barrad by the stetutes of limicetions.

AFTYL ve. U.B. MAEDTRCED 4 ERY" WILX (F CORSYIYSTIONAL LMW TEAY DINNCTLY
AFFECTS THE YALIDRIIY OF THE SENTEECE MOVAET IR IEEVIEC AND FENTEEN ENTROMCYIVE
APFLICATION T0 CAFES ON OOLULATYEAL REVINN:

1. The Suprems Court in TEAGDE va. LANE, A9 T.5. 2588 (1959) hweid
that n right that has besan oewly recognizad by The Soprems Court is not to be
applied ratroastively oo collaceral review URLESS it Calls within o of twa
excekptione. TFirst, 4 oew Tule should apply retromctively 1F 1c prevents law
makiog autbority from criminaliziog ceztain kinda of cooduct. TEAGQUE. &89 U.5.
st 307. Sacoud, n vew Tule should apply raeromctively 1 1t "cequires the

chgervapca of the procedurss lmplicik in the concept of ordared lfibarty." Td.



feitations omiezed). The Supress Court has dapcribed this exception as
applying to "watershed rules [undssental to tha iotagrity ¢f the criminal
procesding." SANYEL ve. BALTH, 497 T.5. 227, 234 (1990). Accord SAFFLE wa.
FARKS, 494 U.8. &84, #95 (19%0), To qualify under the second IEAGRUE sxceptiom,
“rhw pew ruls must satiafy & cwo—pronged test: {1} 1t sust relace to the
mccuracy of the |[procesding]; snd (2) it must alear "our underatandlng of the
"hedrock procadural elemance’ sesentisl to the [fundemantml] falraesa of &

procesding.” HUOTTER vs. WHITE, 39 F.3d 1154, 1137 (lIth Cir. 13%4)(quoting

SANTER, #37 U.5. ar 242).
2. Movant concedea that the cule snnounced in APPFREWDI im a “"HEN"

rule wubiect to TEAGCTE. In TEAGTE, the Court +xplainad that "a case aoooucces

% new Tule when it braaks opaw ground o isposes 4 new obligetion oo tha Scates
or Fedatal Govarnmant .... To put it differently, & capr anoounces A TéW rule
if the resulc wma oot diccaced by precedent axlscing nt the timas the defendant's
copyiction became Final.™ TERAGUE, 469 T.3. nt 301. Tr determios whather & ruls
scnouuged in APPRENDI ia "oaw,” Che Court must sssessm the atate of the lev as it
axisted 2t the time Movent's convictlod became [ipal and then detsrmine whether
the Couzt should bave felt compellad te adopt the rule at lgaue. 0°DELL va.
EETHERLANL, 521 ©U.5. 151, 159 {19%7). I, in light of existing lew. the Court
sctad remsonably by not rTecagriziog tha rule when Movant wap indicted, coovicred.
and asntanced, the ruls fe "new” under TEAGUE. Eee 1d, ("IEACUE aske court-
court judges to 11.1-&55- reasnnably, not preaciently™). Sex aleo, CALN wva . REDMAR,
947 ¥.2d 817, 521 (6ch GLr. 1591} (s rule sought by federsl habeas corpus patition
iz "paw" am lonig me the correctness of the ruls is susceptible to debata smong

raaronable minds) {cicing AUTLER va. McEFELLAR. ok .5, 40T {1950}).

3. The rils spnoumced in AFPREMDL is surely "¥EW" for purpoasa of
TEAGDE. In JONES the court notad that ice pricr cases sercely "-u;glnt[:d] racher

than setmblimh[ed]” the priociple that any FACT that inccesases the ssximm



penelty for a crims muat be chargad v sn indictaent, submitted to a jury,
aud provad bayond a rasscoabls doubr.® JOWES ve. G.5.. 526 0.3, 227, 242

o.& (1999). Morsavar, before JONEE virtually every circoit held that tha
smount of druge and rhe type of drogs was not an element of & Title 21 offenes
But iggtesad wes only & sentemcing factor, Bee, #.§., V.8 ve. CIBEFEGS. 112
¥.3d 1272 (5ch Clxr. 1957); U.5. wa. DORLOUIS, 107 P.3d Z48 (dch ©ir. 1997);

C.%. wa. SILYERS, 84 F.3d 1317 (10th Cix, 1996); U.E. we. MOEFED, A9% ¥.24
463 (6th Cir. 19%0); U.5. ve. GIDAS, 513 F.2d 396 {icd Cir. 15947); D,5. ws.

WOOT, 834 F.2d 1342 (8th Cir. 1387). [Lndesd, wven aftar JONES, cha Eleventh
Circuit wnd vibera cootlowed to find that the quimtity and type of drugs was
4 ssutencing Imcter, See, U.8. va. HESTER. 199 F.3d L1287, 1291-92 {lith Cir.

1000}; D.B. v, THOMAS, 204 F.3d 381, 382-83 (ind Cfr. 2000): U.5. ws. JORES,

1945 F.3d 11758, LLEE (10th Cir. 1999): 9.5, ws. WILLIAWS, 194 F.3d L0, 106-107
{0.C. €lr. 159%). ‘Ythe fmct that sv many courts consistently followsd m practice
coptrary to tha ruls oowoncad in APFAENDI 1 compelling svidanca that the
Tule la FEN. Baesx, CATH wa, REDMAN, 94T F.2d 817, 821 (éth Cir. 1991). Ths
shant wimhar of cpinions in APPREMDI (Fivw justices joined 1o tm opinion
of tha Court and two of thess, Justices Thomss and Scelis, issusd coocurcing
opinione, Feur justices dissssted In Ewo opinfome) alec supports the concluslom
Ehat ¢he rule was 2ot cowpalled by pra—sxiscing precedent. O'DEKLL, 521 U.5.
at 15% ("lc]ha array of views axpresssd in (2 Supreme Court daciaion] icaalf
sugpest the Zule mmmounced there was, In Light of the court's pracadent, "susceptibls
te debate swoug reavonable wminde™™).

4. Du February ¥, 1001, the ¥inth Gircult beld in VIOWNES ve. WALTER,

239 P.3d 109 (Per Curimm) "|T]he Antiterrcrism and Effsccive Dasnth Penalty Act's
sxcepEion ta ite prebibltion om successive habsss petitiony, which sllows a
prisouar to praseot a SRCOMD OR SUCCESSIVE habsas corpus patiticn whan It relise

oo & pew copstlituticnal tula chac has basn "mads TetrTcactive Cc camam on oollateral

?.



raview by tha Suprsss Court," 28 USC 2284(b)(2){A), codifies the ratrcacciviey
appromch of TEAGUE va. LARE, 489 1.8, 288 (1989}, the D.5. Court of Appeale

for the Wioth Cirevit decided Pebrusry %, 2001, Inwoking ome ofF TEAGUE'E two
axcepticns to ite general ruls of nomrebroactiviey, the court held thar Sscciom
2244(b) (2){A) mllows w priscnar to present & SUCCESSIVE PETITION that raliase

cn A oaw ruls of badrock principls that wan ot expressly declarsd retroscrivae

by tha Suprass Court." Cuoting, CRIMNINKAL LAN KEPORTER, Yol. 68, Moo 20. pege
561, Fabruaty Il, 2001. The Rinth Circuit's par corism opinion wane on to AGREE

with the winority visw sxprasaad in WEST we. VADGHW, 204 F.3d 53 (3vd Cir. Z204M0),

and to bold that a KEW RULE OF CONETTIUTIONAL LAS MAT B2 AFFLIFD AETROACTIVELY
IF THE ANSENCE OF AN EIPERSS RULIEG O REYROACYIVIYY BT THE SUFLEME COURT. Alww,
tha comrr statad, "{H]a find nothing in the Langeage of §2244(b){2) (A} that
#uggantn thar Congrasn intandsd to eliminats the thizrd spprosch ina .n.ntin;
AEDFA; 1.4., €o rejact Ebwe retroactivity stamdacd set forth by the Buprems Coutt

1a TREAGIE." Cuoting, CRIMINAL IAW REPOXTER, Vol. 58, Wo. 20, page &k, Februoary

21, 20M1.

5. The Suprewme Coozt in CANFAAY wa. BONLEM, 127 L.RJ.2d 236, 243

(1994), staced, "[A] thtesheld quastism in wrery babsas caps, tharsfors, is
whethet tha fourt ia cbligntad Lo apply tha TEAIDE rula o the defendant's claim.

We bave recognirad that the noorsiveactivicy principls "ls oot "jurisdictiogal’

in tha senss that [federa]l courts] . . . must ralse and decide the Lerue aus
spomte." . . . Thus, n faderal court may, but peed not, decline to apply TEAGUE
if thw State doms not ergue 4t, , , . But if the State does argur that the defen-

dant sewka the banafit of o KEW ROLE OF COMSTITUTIOMAL LAN, the court MEST apply
TEACUE bafora consldaring the HERITS OF THE CLAIN." (Clctaticos tvaitrted)

5.



AFVINST CIATEE VALl WITHIW TOR SECONT YEAG EECKPTION:

6. The role wnpesinced in APPRENTIT ia alac & "WATERSHED" rule that
tequlres retroactlive spplicatinf, The ranponing smployed by the Elsventh

Circuit 1o NUITER ww. WEITE, 35 F.3d LI54& (l1th Cir. t984), compels this result.

T It WUTTER. the Elaventh Circuit had to decids whether the ruls
amouncad ino CAGE we. LOUIEIARA, 498 U.5. 39, 112 L.E4d.24 3139 {1590} (per curlam),
wis twrioactive under the SECORD TEAGUE axcepbicn. In CAGE. the Bupress Courk
found & Jury Lonstruction that contained language diluting tha reagoosbla dewhbt
atimdard viclatad dus process becauds 1t allwd the jury to convict on & lowar
ataudard of prool than beyend a reasonsbhis Joubt. CAGE, &98 0.5, at 41. In
SULLIYAN va, LOULBIARA. 508 U.5. 275, 124 L. Bd.2d 182 (1993} the Supress (ourt
hald that CACK violations, whan challecged ou direct sppeal, wars oot subiect to
heralass atTOT But wers, instead, per gx Tevarsibie. The Court ressooed that
hamaless eTroT Toview was only poesible where the patit jury actoally pasesd
upon the statutoly siesent:

Barmlems-areor Coview looks, wve have said, to the
bmaia oo whick "the jury ASPUALLY ERXTED IT8 VERDICT,
[citation omitted]. The inquiry, ino othatr words, 1
not whather, 1o & ¢riml thet éccurred withetot the
arrcr, A gullty vardice woonld merealy have been Iendered,
but whethar thir jpeiley vardict actoslly resdered in
THIS trial was sorsly atfributable to the arrer. That
met b po, bacsssa €0 bhypothesite s gullty verdict
that was nevar in fact randerad -- oo macCcar how
inagzapatls the findings to support that verdict might
be == weanld viglatsr the jory trial guarantess.
[Citaticne omitess. ]

SULLIVAN, 508 T.5,. at 180-E] (samphasise Iin original).

a, In RUTIER ve. WHITE, 35 F.3d 1154 ({lith Cir. 1994}, the Elavednth
Circult, Talyluog on SOLLIVAK, held that the tuls announcad in CAGE was subjact
te raview oo collateral arkack. Tha Qourt reascosd that the trule fall wichin

the SECOWD TEAGUE exception because it "guards against comviction of the ilonocant

?’



by sowuring tha STSTEMATIC aceutacy of the criminal systam.™ HTTEL, 1% F.3d
at 1157 (swphasis sdded). Moreovar, the CAGE Tulie satisfled che Ffairnana™
prong of TRAGTE'S SECOND axcepticn as it "implicate[d] s fundamentel gearantes
of trial procadure bacsuse uae of s lowsr atandard of proof frustrates Che

Jury—trial guarantae.” I4. at 1158. Accord HARMDH wa. MARSHALL, &5 F.3d 963,

M4=65 (9th Cir. 1955) (helding CAGE retrosctive under TEAGUE}; ADMMS wa. ATEEN,
41 ¥.24 175, 178=-179 (4xh Cir. 1994){ssme}.
9. The tule ampounced in AFPEENDI alters o defendent's tights in

All waya racognized in CAGE acd STLLIVAN, sod wmore. As 1a CAGE, the oww rulse

alavitans the burden of proof to beyood & reasanmibls doubt. MoracYar, Tha Dew
ruls requires the alemant to Y& pressntsd to and papssd upon the grapd jury, as
raquirad by the Pregantmant Cleugs of the FLEth isandmant. Iwposing an sohanced
panalty bagad oo facty oot allaged in an fodictmant impermissibly allows a
dafandant to ba santaoced "on 4 chargas tha grand jury osever mads against him."™

ETIRME va. T.5., 351 0.5, 212, 219, & L.BA.2d 252 (1960}. ©Ses alec ROSIELL ws.

U.§., 369 0.5. 74% (1962)(bolding that te permit defendante to "be comvictad on
tha basis of factm oot found by, and parbeps oot aves prasscted o, the grand
Jury which indictsd him," would Jepriva them "of a kanic protaction which tha
guaranty of the intervantion of the grend jury was designed to securs”). Thus,
tha rule in ;l!lllbl "oot only improve[s]l accuracy [of the trial and comvictiem],
but alee *Malcer(w] cur undarscanding of the MLROCK procsedursl lllllut!"'
assantial to cha faircess of = proceeding.” AANYEN, 497 U.5. st 242 {citations
oxittad).
10. Both the majority and Jdissmmtizg opindone in APPREEED] tacognizad

tha signdificence of tha came. Aw the majority correctly percwivad:

At ptaksa in thie case ara constitutional protecticna

of sorpassing importance: the progeription of any

deprivacion of libherty without "due process of law,™

Amdt, 14, snd the guaraatas that "[i]n all criminal
prosecuticom, the accussd shall anjoy the tight te

L
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A spaddy and public trial, by an twpertiel jerr,”

Amde. &. 7YTiken together, thess righte indisputably

anticlad w criuingd defandant to "8 jury determination

thar [he] Im charged, Bayond & reasonable doube,™
APFRENDT, 120 S.Ct. ac 2355-2156. Sea alac TN _RE NINSHIP, 3%7 U.5. 338, 363
{1970} (ranpomphla doukt requirsmant "has vital role in our crimital procedure™).
In a footnate, the Supreme Court alep racognized thet Ita holding lwpliratsd
the Pressntwent Clsuss of the Fifth Amandwanr, slthongh that issus hed basn
Talsed by AFFRENDI. AFFEREDI, 120 5.Ct. at 2335, 0.3, The Sopress Court
gltfisately comcluded that the Waw Jarsa¥ procedure that allowed & jodgs o decer-
micwe an sggrevatizg factor that axtaoded the dafenduni's awnfencs n addicional
ten (10} yeary constituted "an ynacceptabla daparturs from the jury tregficiom
that iz an indispansable part of cur crimimal justics syetem.” Td. at 2344.
Soovarsaly, Justics 0'Gomnor's dissent pointed out that AFFAIMDI "will sureiy
ba rsmambared a2 o WA CHANGE 1N I " fas 14. ut 2380
(0'Connor, J., dissencing). _'I'hlu. te jusiices etrongly sugpsstsl Chat Cha ner
role announced io AFFAERDI implicated MEDROCK procedurss that are implicitc in
tha concapt of ordezed liberty apd that ispact the fundassctal Zzirness of the
ctiminel justice systsm.

Ll-  Acoordingly, asvaral courts hive bald that AFFIERDT lafws fall
within tha SECOMND TEACUE sxcaptisc smd sppliss to capas co inigial eolleésrel
ravigw. For axampls, the Bighth Circulr bas repaatadly accaptad review of
APFEEADI claims fn INITIAL Section 2235 motions. ZSew, a.g., U.5. ws. NICHOLSOM,
231 F.AG 445, 854 (Bch Cir. 3000); EQCEES we. F.B., 229 F.3d MM, 705 (8th Cir.
200); TU.5. va. NURPHT, LO9 F.Supp.’?d 1059 (D.MiInn. 2000); aed alac, FARISE
vs. U.8., 117 F.5upp.24d 204 (D.Conn, 200M0); DALITY we- F.5.. 124 F.Supp.2d 355
W.D.K.C. 2000} (in Judge THORMRTRG'E# subsequent mesorandum rejscting the govern-
mant's motion for reconsidertation [DARITY II), Judge Thornmburg went [urther and

not only comcloded that AFFAFRDT fic wichin tha SECOMD of the owo TEAGUE sxceptions,

1
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be slso concludad that AFPAENDI "AMNOUNCED A KEW LULE OF CONSTITUTIONAL
SUBSTANTIVE LAW WRICH 15 AUTOMATICALLY RETROACTIVE." (Emphasin sdded}}. In
MURFHY, 10% F.Supp.2d 1059, Judge Doty held that "[t]hers can be littla doubr
that the sweapizg new rigoivessmt stooutwed By the Court in APFRENDI i so
groumdad fn Ffundmsencal fairmess Chat it may b coneidexed of WATERSEED
importance.” WUAFEY, 109 F.Sopp.2d at 1064, The MURPHY court sotsd that the
Soprama Court's concluion in AFFEEMDI that the Conmcicutism requires & jury
finding hayond a rassompbla doubt on any fact which incraasess Tha sLabutory
mayimm panalty "compals a radicel ghifr in crimina]l procsiora in fsderal
criminal cases.™ 1£. The MURFAY court Tejscted tha argpument that thare g
na eignificant differsnce betwasn & districe court Iinding of fart by a pra-
peodatance of the evidence aa to drug quantity snd & Jory Einding of proof
bevyord 3 teascoabls doobf as to the quactity iweos. Cooiing from the Suprama
Court itsalf in AFFREEDI and in TN RE WINKHIF, %7 U.5. 356 (1970), the WURFEY
Gourt sxplaicsd:

"There is A VAST DIFFEAENCE MTVENM . . . & judpmnt

of comvicticn wsatersd in & procesding in which the

defendant bhad tha right to & jury trisl snd the tight

Eo require tha prosssutsr to prove guilt bevond & TRE-

sroable doubt, aod allowing the jodgs to fipd the
retufred facr ohder & lewssy standard of preef.™ 120

B.CE. me 1366] mam also y_gg% 397 U.5. 358,
" 363 (1970) {ymoring vo.0.K.. 136 U.E. 432, 451
£1495%) ("Tha rana 14 searatured pluyw & wital
rala in tha Asarican schesms of criminad procedurs. It
ip & prims fnptrmant for raducing Cha riek of comvicricns
capting on Factua]l arcor. Tha atpnderd provides coneracs
scbatance faor the presusgtion of immopsnce-that AEPROCE
"siometic and slssantary' principle vhoss "anforcsmant
liss at the foundatrion of rhe sdmindatrarion of cur
criminal lew,""),

WUKFRY, 109 F.5upp.ld st 1054 (swphaeis addad).

Tha HUNFHY court, thersfors, comcludad thit the AFFEERDI déciaicsn falls under
tha SECONT axcapilon ¢o the TEAMAIE non-patroaztlivity principla. Accord DARTTY

. U.5., 124 ¥.Bupp.2d 353 (W.D.K.C. Dac. 4, 2000},

¥
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l2. Thome courts that have decided to the coutrary genarally have

raiind upon dacisions construlog the retroactivity of U.E. wa. GAORIK, 515 T.3.

s06 (199%). Io GADDIN, cha Suprems Court held thet in & falnw stabtessnt pro—
sscution, the Queswticon of materiality sast be decided by the Jury inatead of
by the court. Eeverel circuita, including the Elsvanth ﬂircuif* hive declinad
to give retromctive affect to CAUDIN modex TRASUE. Zea, U.8. we. GWINDALL,
107 F.ad A3, 835-36 (llth Cir. 1997}; DAILIEREAN wa. U.B., 127 F.3d 237, 241
{Znd Cir, 1%92), zert. <denied, 527 O.5. 1021 {1999); V.5, ws. SHUME, 113 F.2e
i1, 37 (5th Cir. 1997). GAUODIN, hcowewsr, involvad far less significent principles
than AFFRINDI.
13, As notad by the Eleveath Cizcuit in SWINWDALL, the harw o ba

corracted by GAODIN was not tha violstiom of the "bayoed a reasonable doubt"

standard which "impiicate[d] the acruracy of the cowviction.™ SWIMDALL, 107
7.3 at 834. Rather, the problem to ba corracted iz GAUDIR was that "tha
wrong sntity was makivng che decision.”™ Id. The Court axplalcsd cthat, 1F
Bvindall ecntendad thar "che judge osed 3 less exacting standard than 'beyond
a yessomabla deubt® in ire deceywination thet the false statemsnts wers matarial,”
this "would implicate ths apcuracy of The materisl finding,” and. thus. weuld
fall withio the scops of TEAGUE'S SECOED exception, Id.

14. In the instant casa, the District Court Judge did, in fact, uae
& lesw exacting wtandard thap beyood & reascomabla doubt in its determimaticn
of the slemante of Movazt's crime, lncluding drog typa and quanticy and theceby
inplicated the accuracy of the alemente of tha crims. Accordingly, the APPRENDI
wrror{s) at iesus in this ceee clesrly falla within tha scops of TRAGUR'S
EECORD wxewpticn, Accordingly, for mll of rhe foregoing raasons, APFLERDL has
retroactiva application to SECOND QR STGCESIIVYE Sectiom 2255 mationa such aAa

the Movant's moklan.

10,
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15.

24, ITH, Bead

KETROACTIFE applicetico of a JIDICLAL INTEEFEETATION OF AN EXISTING STATUTI.

Tha court beld

RIVERS, at 270,

RIVERS, ar I49.

16.

application to this EECOED 02 BOCCEBSIVE Baction 2255 motlon ae per the 0D.5.
Supreme Court rulipg dn AFFATND] and cousider the fol liwing clalme/iewues wpon

One finml cote, 1z EITERS ve. WOADWAY EXFARSE, 1X8 I.Edid

¥ote %a, 96 {1994}, the Supress Court sxpoundsd om tha

that:

"aa, 9b. A judiriel conatruction of 4 STATUTE Is an
autherltative statamant of what the stetuie medint hofora
ag well ap after the deaciaios of the case giving riae

te that conatraction; whan Congraps smactsd & daw atatube,
Copgrase hap tha powar to decide when the siafuts will
hacoma affactive —— a0 that tha Daw sCetots miy govero
from tha data of enactwent, from & spaciffied forure dats,
or svan Irom ap axpresved announcad amrliar dats — BIT
WHEN THE TMITED ETATEE SUFAIPME WTW-
TER SHFREME COURT 12 EXFLAINING ITS ING OF WY
TR FRAYFIE MBCAME LAN; it statutory cames, tha Suprema
Court has oo suthoricy o depert from the congressiomal
couived sutting the effective date of a2 Iow that Congress
baw wnmcted."

REasd Mota Ya, Yb.

Flt 1w this Court™s rvasponeibility to ady what & dtatcte
neans, apd once the court haw spoksn, 1t 1s che doty of
other couTis to Terpect that uwndarstanding of the govarning
role of law. & judicisl conatrnucticn of 4 FEEFWTE i an
suthoritative stacement of wvhat the STATIIE NEANT REDRE AR
VWELL AF AFTER THEX DECISION OF YHE CARE GIVING LISE TO THAT
CONETEDCTION."

Thinm Movant vaspactfully requemts this Court to OKDER retroactive

the marite basad upom I.

TEE CEARCET TN TEE THOICTMENT:

1.
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17, Movaat JOHH GREEGORY LAMMROE wap namsd ax & defendant in o
SECRET IRDICTMENT filed oo May 17, 1989, ino the Unlted StaTas Hatrice Court for
the Dlstrict of Minnenots. Indicimant tumbar: CR-4-09-82.

LE. The indictmant charged Movsnt in Eiwve {5} counte of m uine (3}
count indictwamt jo violatioma of Tiela 21 U.5.C. Kb 34&, B&l(a){1l}, B41(b}(i)(A),
BALIb){11{B) and Title 1B O.5.C. #¢ 2{a), 1952(w}(3}. 1952(b)(l). Tha viclaticcs
epacifically chargsd:

.. QXET ONX (1)t Conspiracy tr posadss with intant co
distribute in exceas of five kilogramsa of coceire; all in violstion of Tizlw il
V.5.C. §1 Bi6, B41(a)(1), and Bal(bI(1}{A). From January, 196} to February, 1984.

b,  COUNT FIVE ¢%}1 Alding and absccing with iptentfonaity
possass with intsnt to dfstribute spprosisately two kilograma of zocaine; all io
viclation of Title 2L U.3.C. B 841{a){1l) and B&1(b}(1J(B). and Titla 1B V.5.C.

§ 2(m}. Trom op or about July 6, LO8T.

Cs ODONT §YK (£): Adding end aberting with intentionaily
posssss with intedt to distributa agproximatqly Ptwo Hlnpn.- of coceaina; all in
violation of Titls 21 ©.5.0. 44 BA1{a) (1) s=d 341{bX(1)(E). wnd Ticle 1B U.5.C.

I 2{a). Frow on or sbout Sctobar 23, 1937,

d. COCNT ETEmT {8): Aiding wnd mbutting with intanticsally
possess with intenx to distributs spprozisately twe k:l_lnt:u:.at aocaine: all in
violetion of Titla 21 0.8.C. §§ B41(a)(1l) end BAl(E){1){B), sud Title 18 D.5.C.

§ 2{a). Vrom oo or about Dacambar i2, 1587.

&, COWET FIEE {9)1 Traval in interstets commerce from Mirmaactd
re Californis vith intent fo promots and mensges unlmwful activities, namaly, tha
distribution of cocesna; =1l 1in wiolation of Titla 16 V.5.C. H 1952{a){1) imd
1952(b){L). TYrom o or about February 11, 1788.

19.. EINTRIT 4: (Crimisal Isdictwment Bo. 4—89-01)

11.
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CAFY EFUTORYr

0. Mewant was arrest ip 19%] ip Brazil oo Indietwent mumber
CR—A-09—42, a SECRET TMDICTMENT filed ou May 17, 138%.

21, Tha Braxilian Suprsss Court sxtradited Novant on al]l Counts
EERFT Coust 9, vlolmtiona of Title 18 U,8.C. §§ 1952(a)(3) asd 1952(B){1), am
thar ars oot crimes In BFraxil.

7. Mogant LAMBROE wads his {nitial sppearance infront of tha T.5.
District Court For tha Disteiet of Ninossots am pled wot guilty.

8 Movant's Jury panel and trial startad om Juooary O, 1993, Tha
goesroment moved to dimmisa Count 9 dus to the Breailisn Supress Court extrajicion
OTder.

4, On Jaxuary 15, 1993, The Eonorsble Judge Dlass E. Merphy, Chisf

Uvoited dtskes Dimktrict Judge atatsd within her JUBY JTEFTEDCITOEE to tha jury:

"[A]le indictsent is only & formal wethod of accosing
a datesdant of o crime. Tt is not svidemce of oy
kficd.

Tha dafeodsnt has piesded "not guilcy” to the chacgss.
This plas pute in issus sach of the

of the affsnden aod imspoess on the Covermssut the burden
of agkablishing sach alement beyond reamvnable deubtf.

The dafandunt [LAMANDE] coctends that he wis sevetT 1p-
volvad in any cocalos dealing activiciem of the Pebblas
organication.

Tou will note tha iodiccmsnt chergas that cffemdes wers
committad oo or about & cercmin day. The prool nesd Dot
aptablish with cartaiocy che sxact dmiw. It 1s sofficient
if tha svidsace satablishes haymmd a raascmable doubt that
an aoffenss was committed on s deate reaschably ocear that
atlagad.

Ale, ths svidescs FIED WOT FROVE TR ACTHAL AEONT OF TEK
SIESTANCE that wap part of tha alleged trangacticm

0B THE EEACY AMVENT OF THE OONTROLLED BUBETANCE ALLECER A3

FOREESAED BY THE DEFEMBMNT with the Intent to distribute.

Tha Covarmsnt mist prove bayond a remscrable deudt, howsver,
that = MEASDRAM.E AMOONT OF THE CONTROLLED SSETANCE wax, in
fare, mowingly and intentionally pocasesssd by the defendant
[LAMAROS] witk Ehe inteant to distributa.

g



{emphasis sddsd) The sbove jury ingtructions are from che Jasuary 15, 1593,
TRANACRIPTS OF TRIAL, Yolums VII, pagee 334 and 935. Saa, DINTEIT 8.
x5, Oo Jamgary 15, 1993, the jury found Movent LANBROS guilty of
Counts 1, 5, 6, amd 8.
6. On January 27, 1994, Movant LAMRROE was semtenced to the
following terms of imprisopmant:
A COONYT ONE {1y: Mandatory 1ifs ssutwmce witheut parola.
b, COWNY FIVE {3): 120 monch seotence.
- COANT 3IX (#): 120 momth msntence.

®. CDONT FIOWT (3): 350 month manisocs.

all aancances ars to served conourrently. Movent vas slac santsoced Co sAEVE
alght (8) years of suparvisgad valaapa.
7. On Saptembar A, 1995, the D.5. Court of Appaals of the Eight

Cireuit TAOATED Count Ona (1) and remsndsd for reassmtancizg ox that count. Ses,

U.8. vs. LANBBOS, 65 F.3d 494.
28, Dacashar T, 1995, Wrie of Certiorerl filed on Count 3, 4, & B,
v. January 16, 1956, D.5. Suprema Court danimd Writ of Certiorari.

Sea, V.5, wa. LAMBROZ, 116 3.Cr. 79,

. February 10, 1997, L1EBENTERCIM: oo Count Ona {1). Mowent wes
redantenced co 350 Momthe oo Count (me (1). Zas, Fabruary 11, 1997, AREXDED
JUDGHENT IN CRIMIMAL CASE OEDEL by D.5. Dimtrict Court Judge Robart &. Kenner.
ENINIT C.

al. April 18, 1997, Habmas corpona patitlcon wuider 28 T.5.C. §2255
filed by Mowant.

3. Adpri]l 28, 1997, dirwct appaal aa to to AESERTERCING.

33. Mpay 1, 1997, Hubaaa corpus patition dismissed.

3. May A, 1997, Metion for leave to raconeidey/smend May 1, 1997
arder.
3s. July 31, 1997, Digtrict Court denisd woticn for leave to smand
1&.
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motict for reconsidermticn.
M. August 25, 1997, Applicetion for a Cartificstse of Appealability/

¥otice of Appwal [ilad.

37. Saptamber 2, 1997, dirvect appeal denied.

m, WUric of Certicrari op denial filed.

a9, Juroary 1%, 1998, wrir of Cartiorarl denisd.

&0, July 7, 1998, Court af ippaale for the Eighth Circwitr dendad

application for cartificate of appealabilicy dated April LB, 1997,

41. Japuary 2, 199%, Movant filed § 2255 petitlon ragarding EESENT-
ENCING on {ount Cna {1].

. March 5, 1999, Traversa Esaponss To govsrimssnt opponlilon Jatad
February 19, 1994,

43. ipril &, 1%9%, Hooorabla Judga Nobert . Renner, dismisssd Movanc'a
} 2255 patitionm.

ik . May 3, 1999, April 30, 1999, woeiom for iesusnse of Certificaca
of Appsslebilty and Botice of Appeal filed.

45, May 19, 1999, Eonorable Judge Robart Q. !.nn-r, granted Mowant's
applicacion for a Cartificace of Appaalebility.

L Order gramting Movent's motion for siteosicon of time to fils
sppellate brief, datad Baptesber 24, 1999. Movaot granted untll October &, 1999,
to file appellats brief.

7. Nowembar 30, 2000, U.5. Court of Appeals for the Bighth Circuit

affilrmed tha District Coarr.

A, Movent brought & moctlon for rseonslderstion.

&%, Ducember I, 1999, Eha motlon waa danied.

50. Mevant riqua:tld Teabaaring by the pamal.

51. Fabtuary 1, 2001, tha patition for rabearing wes denled.
52. May 2, 2001, Movsnt filaed a Writ of Cartiovarl to the U.E.

Suprsms Court.

i15.
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MANST'S OONVICTION AN SENTENCKE MUST N VACATED NASED OM TNE
PLLONING TIOLATTONE OF AMTRENDL we. NN JEREET, 12} 5.Cc. 23D [(2000):

53, Mowant will prove to this Courrt chat the GEAND JINY, the
conturrence of 12 or mars jurcra, AMEFES WOH THE WOT chat Movent LAWBROE wet
on at least ﬂ:l:l.'l.l 13) saparats occamions and disctussed BANLFRMM TRARLACTTONRS
ar refurwnced la Count Ome {}}, OFFAT ACT PARACRAYE WOWEER 21 i= Movant's imdictmset.
Cermat One (L), OVEET ACT FARACHAPE FUMBEL 11 status:
"Zl. Om ssvaral occamiona in Jasuary L9BA,
LAMERDS mat wieh & coofidimtial infersaat and

discesssd LANEEME' intsrast in sarectiss sctivites,
incleding LANBEOR" fntarept in rhe cocsine busioess.”

Sua, GAETEER ¥y. T.9., 413 F.2& LO6L, 1066 (1969) ("{Flor this reasom, 12 ordinary

citisens woat ajres upon sn indfrtwimf bafore & dufendant is tried on & Celomy
chargse. 7Tia content of the cherges, as wall aa thea declsiow to charge st nil, im
wotiraly op ce the grand jury - subjace to ita popular vato, &8 1t were,  The prand
Jury's decision not to Indict at all, or BOT TO CHARGE TAR FACTS LLLEGED BT THE
PROBECUTORIAL OFFICIALE, im not sobjact to ravlev by any other body. The swenping
powars of the grend jory ovar the tarms of the indictwsut snteil very strict limdit-
ativos upon the power of prosacuter or court to changs the indictment found by tha
Jurore, ar to prove at tria] facts differsct frow thoas charged ic that indlictwsmt.
dinca the grand jury hes unreviewsbhls powsr Eo refuse Indictmemt, sod to alter &
propossd indictment, PROOCF AT THAIAL OF FACTS DIFFERENT FROM THOSE CHARGED CANNOT

GEFERALLY BE JUSTIFIED UM THE GROUMDS TEAT TEE FBAME FACTS WERE AKFORE THE CRAND JURY

6. /7



mﬂrmmnmmmmunmm." GAITHER, %13 ¥.id
nt 1O66) (smphasis sdded).
LT The May L7, 1999, CRiED JURY TRAEACRIFY, of testimcoy by .E-

J. BOULCER, Sergeant with tbe Mimmaspolis Polics snd ssaigned to tha CDrug Esforce-
mint idminiatratico Task Forca, -:.1--1‘13 prates oo pags 33 that Hovant LAMBROS et
on thraa (3} asparste occasions mnd dimcuwssd BARTTOANA TRAMLCTIONE s to Uount
L, Owart AcE Faragraph Sumber 21, stating within the graod jury treoscript:

a. . Earlier, we bad Eplked abour your uas of sp Informant
by the name of Donald Bendrickson during the couras of this 1'!'“!.1:[-!11:.!!. dw 1
undarpeand it, Myr. Hendrickeon hud womie contact with JOEN LAMMBROA, corract?

B. &. Ha 4i1d.

-1 Q. And in particular, in Jeocdry of 1552 s KEFIEECED
IR OVEET MY FARMBAPE FOMER 21, there wers poma dimcoanions betwesn Ton Beodrickson
snd Mr. LAWEROE concerning drug trafficking, correct?

d. That'ws corract, They mat oo thiwd saparats occanlons sl

discumned WART TN TREARSACTIONG sarl othar drup tradascClons.

EERTETT B3 (GAAND JURY TESTIMONY OF FUHN J. DOTLGEL, May 17, 1589, Pages L. L3,

Ik, aad 33}

55, Hﬂ'l'lnt'l. attcroey ouly suypplisd Movent wicth the grand lury
tastimony of JOHE J. m, i3 paguw. Therefors, Movant Ls coabls to offer
sxhibite to this court ¢ bo the slleged informatice snd/or fscts offersd Eo tha
GRAMD JURY as to 411 BARLFEANE snd cocalns allsgaticoas by the povermmant. MNovsnt
would appreciats this Court to OFDER the U.5, dtrorney io Mionesots to forward
cony of 41l GRAMD JURT trenacripta wichin thip sbove-mmtitled sction to Movaot.

56. Mevant LAMERDS tantified at trial that ki discussed mnd parchsasd
WANLIGANA from co—defendant LARNY PEBBLES. Ses, TETAL TRARSCRIPT, Volums V1. pajge
755, ldpes 3 chru 20,

57. Iuring tha finsl argusdat of T.5. kasimcunt Attoroer DODGLAS

iT.



FRITRAON, Patarpoo mtatws b0 tha Jury: "|E]e's desling cocaine to JOHE LAMBRDE ,
ﬂmu'mmn'!mm. Fa han & drug
relationship with JOEN LAMERKOS.” Saa, Volums Y11, page 385, lines 15 thru 17,

58. LYIDERCE PRESENTED T0 THE JUXY doring Movant LAMEROS' trial
which supports the Teceipt of MARTJOARL by Movant aay be foumd om tha fellowing
pages of the TRIAL TRANSCATIPTA: lad, 141, 314, 525, 532, 333, 557, 753, TiM, 76l,
7AE, 769, 771, T84, MO}, BO&, @45, 244, 256, B37, BEZ, AB3, Bb4, B&!, BBG, 910,

11, 92%, aad 924,

55. Novant 1AMRRDS offwrs this Court an THEREX of (RAMD JUNY, TRLIAL,
s EENTENCING transcript wwidsmes praswmtsd s to BARTTEARL TRAFPMCYION iu thiwe
cags by offeving Mowent LANAROS® July 7. 20HM, lettar bto Attornay Gragory J.
Atearmcd, BAIGES & MORCAR. The lacter 1a & thres (J) page latiar that offers the
exact page and Line within Movant's tracacript &4 to BERLFIANA. EINTETT F.

0.  Evidencs throughour Movant's trisl sopported comvictiona for
consplracy o MCKIVE o« SENNRICUER JPWEANER, Count Ooe (1), wnd possasnion AN IO
EEEYING m Comtn five (5}, #ix (6), end sight (PF). That
eonktrolled sobstauce belog NART-FEMES, 4w Hovint m during tris]l. Hfes, I.8.
ve. BMEER, 10 F.34 1374, 1418 (¥th Gir. 1993), cert, denied, 13 L.Kd.I1d 283
{Pafshdant in drug ﬂ-l-ll‘-ﬂhl:i.l_: cany sus Laproperly coovicied for distributing four
pounds of wmethampbhetaming; avidance showsd OMLY that defendant had RECETVED DEUGS,
MIT THAT EE DISTAIBUTED IT, and Chare wam oo ahowing that distribution wss in

furtbarance -n-:l.l:nr conspiracy): aes, T.5, we., MAROLD, 531 F.24 TO4. 705 (5th Cir.

1976) {pat curism) ["To distributs wiaos to DELIVER ., . . It dosam not maan Lo
RECEIVE); Also sas, D.5. wm. OME 1977 - 36 POOT CLGARETTE OCEAN « BIk F.5upp.

290, 2495 (3.D.Flm, Iﬂﬁ-}f_m 1a a "CONTEALED SUBRFIANCE" for tha purposs of
Titlw 21 D.B.C. !ﬂl., at m-}

6l. A CENERAL. JURY YERDICY was given by the patit fory 1o conspivacy
Goumt Oom (L). Tha patit jury DID DT sake » “EFECIAL FINDING™ a¥ Lo which "OVERT

18.
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ACYE™ wers comaitesd in an affort o accouplish some object of tha caoapiracy

im Coumt Oue (1). Therafora, Hovent LAMBRDY could of btaan Ecund gullry coft

{a} marijusna; (h) cocaina; or (c] controlled substance. (Rememher tha GRAND
JOEY agresd upon tha fact thraa (3} MANEGANE TRAFALCYTIONS cocurrad in OVERT ACT,
pacagraph 21 in Counr 1).

Bz CONSPILACY IS ITERLY & CKIME: It has been clesar since BLAVERMAN

wo. D.E., BF L.Bd. 2% (1942}, that tha allegaticm, in s singls comnt of coospilriacy,
of en agramant to commit swvaral crimad is not duplicitows, AN OUNFIRACY I TYRELF
THE CREME . . - & wingla comapirscy may bhava as its objsctive the diseribegion

of twa {2} d4ifferent druge without randering it duplicitous. Sew, 0.5, ve. DalE,
Y78 F.3d 429, 431 (&ch Cir, L9%99), quoriag .8, ve. OFENE, P0& F.24 411, &14-15

{oth Cir. 1590). ilsa, the DALY court quoted GRLIFFIN ve. ¥.5., 502 U.5. 46, 56~

57, L15 L.E&-Zd 37! {L991) (""Wham a Jjury recuros & gullty wardict om ao Ladict-

. ment cherging savaral acty iu tha conjunctive, as |[2efendsot’s] iodictwent 414,

the verdiet stands if the svidewcs is sefficient with Tespact to agy ome of the

acte charged.”™ . - . HSaves of the sight circuite thet heve directly consldered thin
fesus have decided that cha PIFISENENT IMNMOEED CAMNOT EXCEED THE SEDERTENT KALTHOM
PRAALTT AUTHORILZED IN TEE STATUTES CRIWINALIEING THE MULTIFLE OBJECT IT THE FINLIAS-
MENT AUTRORIIER IT TEX OORAPIRACY FLATUTE DAFENDS O THE FONISMMINT FROYIDED FO1

THE SURSTANTIVE OFFEEIZ VHAICH WEBK THE SATECTS OF THE COMEPIRACY. That is tha caue
here. Ths sexipom pmtance for ctmepiring to distribute a controlled sukaptsoce Eo
be distributad. 21 B.5.€. § Béb. Given the facts in this cess, the maximoe Aantamice
for a ceospiracy to discribues MARLVEAE ia five (5) years, 2] {F-!-i.:- F 84103 (13(D},
whila a copepizacy to dimtribute crack {cocalos] would yield » foriy-yasr maximm
wantance, 21 T.%.C. § 841{B3{13(2). PFiva courts of appeals [OVEMS, 3th Cir] have
beld that wvhan tha joxry returns a2 GENESAL YERDICT to a :Ihu';- that & comepiratorial
agrespant coversd multiple druga, the defesdasc AT BE EDTENCED A5 IY EX DISTRINTIER

OMLY THE DROC CANNTTEC THN LONEE FERAITY.™ DALE, 178 7.3 at 433,

9. '21



§1. A OENENAL JUNT VEEPIGT Wad FIVAD BY COM PELLL JUi7 U e
%, 6, mnd A. The petir jury DIb WOT makse 4 “SFRCIAL FINRTEC" aa to the Cype of
drugfeontrolled substanca involved. Therefore, Hovast LAKBROS eoald of bewn found
guilty of: {a) warijumna; (b} cocadne; or {c) controlled mubetance. Tha
patit jury wam allowsd to vetirs wich fauctually inaccurats lmpressicon as to which
coutrallad wubstsnce{8) ware part of Counte 3, 6, and 8., Ses, DRISCOLL ve.
DELO, 71 F.34 701, 715 (Bch Cir. 1995) (denisd affsctlvs apsistsncs of coymawl
becpugs hiz lawysr allowed the iury o recire with the Eactually ipaccorats lepression
that the victin's blocd was porsibly om Driscoll's kmifa)

LU ¥ovant LAMEROS tastified at trial that he was escelving MARLTBARL
from Larzy Pubbles not cocaloe,

b5 . Tha goverzment BID EPE request s "EMECTAL WEEDICY® 44 Lo Tha
TIPFE of drugfcontrollad pobstence fovolved igp Counts L, 5, &, ox A, It im tha

raspousibllity of the goveromsst to vequest s “JFECTAL VERDICT". See, 0-5. va.
EARMES, 158 ¥.3d 667, 672 [(2nd Cir. 1998} ("In QROZCO-PRADA we approved of tha
woggestion of the D.C. Cireulc thet It fta “FEE GOVEEEAENT'E: EXEFGEEIRILITY TO EKEN
SMUCTAL, VERBSCTS." 4. at 1084 (citing EEOWM we. U.5., 799 F.1d &38, 4i) n.d
{D.C.Clr.}, carc, denisd, B L.E2d.24 412 {1962}).

[T The indictment, svidence presanted at trial, sod jury lostroctions

ghould ba TTOEED AS A WA, See, T.A. wa. MURPEY, 109 F.Eupp._!d 1058, 1085 (D.
Kimm. 1000} (Fiswing rthe dlostructions ks 4 whols, tha court coacludea that thas lwpus
of drug quantity [drog typa]l wap pot subjected co a reawcesbls doubt detaraination
by the jury in defsudast's cass. Tharafera, imspesicg a ssntenca yndst the hareher
provialons of § BAL{E} (1} {A) was oelawful acd dafacdant's wotlon se Co this clalw
muat be grantsd.)

67 . The JUEY IRETEOCYIINS WREE CONFUBRING as to (he TYPFE OF CONTROLLED
SURATANCE involved in Counts 1, 5, 6, and 8. The following steCemsnte by Judge
Hurphy proves sama:z

o, PAles, the avidencs Desd Dot prove Tha 4ctya]l mmount

20.
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of the OOFPMELES SUMSTANCE that wis parct of the sllaged trameactlion cr tha EEACY
SMESUNT of the CONTEOLLED FURETANCE sllwged &8 possessad by the defendant with cha
intent to diatribucte. The govacmmenc MOET PROVE beyond a reascuable doublk, howsver,

thet a MEAGHRANLE SNOGNT 0¥ TEE CINYROLLED SUBSTANCE was, iz fact, knowingly and

intenticnally possssssd by the defendact with the intant to dfstribute. Saa,
COUAT TRLAMECRIFTS., Vol. ViI, paga 935. {esphasis sdded)

b. To assist you in determing whethar thets wad An sjresssnt
to dimtribute or possess with intazt to distribute coceina. You aré sdvissd that
the ELEEENTE cof these drug crimas ara! One, that the defendant. at some point
during tha time charged In tha Indicrmest, distributsd. or posesssed with lptent
ta ddstributa, 4 m EERFTANCE; Sad, COURDI TRANBCATFTE. ¥Vol. VII. page iR
(emphsnis sdded).

[ Sactica M1Cal{1} of Ticle 21 DBC provides, in pari, that
it whall be ualewful for soy pacsonh knowingly or intemnticoslly to poassss with
intwnt to diatrivute = OEEAROLLUS SABSTARCE. In ovdar tc mskw cut the charTges in
Counta XX, III, and IV [CoumEm 5. B, E B], tha Govaromsmt modt prove thraa assentcial
alemmea bayotd & ressomsblsz doobt: One: The defandant Jobm Liwdroes possasssd Cha
CONTWLLED SNTANCE describad; Two: The dafandant koew that the substance wog &
COFTHELIED MANTMNE; Saa, COURT TRANSCRIFTS, Fol. ¥I1. pagee 42 and F43.

d. Tt ia pof wecasdery for the Govermmnt Jtn prova that tha
defendant knww the precies paturs of the ODONTEOLLID FURFTANCE that was possassed
with tha intect to distribore. Lt MUBT PROVE beyond s ressvuable doubl, bowever,
that che dafendact did koow that soms type of CONTROLLED SERFTANEL wad possansad
with intent to distributa. Saa, OOURT TRANSCRIFTY, Vol. ¥II, pages 743 and 544,
{emphasln added)

&4, Tha words YONTAOLLED STRFTANCE" wxs ussd throughout Movant'sm
tri.l.l.lnd. Jout LETERCTIOME. Thavalors, viewlng tha Informatiom the jury receivad
during trisl aod the JUEY INATRUCTIONE 43 & WHOLE, this Novaut can only raticnally

concluds that the Jury was wubjacted to the follmring TYPES of labals ap o tha

1.
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G YR Wovanz could of Gesn foumd guilty af:  (a) OONTROLLAD SWESTANCE;
{o) EBANTMEMEE: andfcr (c) COCAINE.

89, EOLE OF LENITY: Tha ROLE OF LENITY ig applicabla in this sction,
as tha AULE OF LENITY provides char “whers faxt. sfructurs, and history fail ro
satabliah that the Govermmmk's fosiriea iw ummmbiguously corract, [Courts] apply
the NILE OF LEWIYY and redolve the sebigodty in [the defendent’a] fxvor.”™ Sas,
0.3, vo. GRANDERSOM, 511 D.8. 39, 54, 127 L.Bd.2d 611 (19%4). ANRICUITY concarning

tha ambit of criainal etactutas abhould be resolved in FAWR OF LENTTY, ERWIS vs. 0.2.,

W1 O.5, 608, 28 L.Ed.3d 493, AT (1971), and whan cholca soat ba sada hatwesn twe
raadizge of whit eomduct Comjrasas s mada & rxrima, it ig appropriate, BEMRAE
cheowing the bazsher alternstiva, to require Chat Congrass shouwld hawe spoken 1a

lacguage tihat iw clanr wod defipite, OU.5. vp. DNIVERRAL C.7.7T, CAEDIT CORF., Ik

0.8. I8, 97 LBd 250 (1§31). Morevwymr, unlsss Congrass comveys I1Ce purposs clearly,
it willl oot e dedciad o have aignificaskly rhangsd tha fadarsl-stats halsnca in
the prowwcuticn of crise. See, U.B. wa. RaAY, 404 TG.B. 334, 34%, 30 L.Ed.Z2d ABE,
97 (1971). Aleo wea, U.5. va. THAN, 234 F.3d 798, 300, Eaad Rota L6 (Znd Cir.

2000) ("RULE OF LEWITT" EBQWISES the ssutancing ceurt tc YWPGEE THE LEREWL OF TWO
7 b F 3 OvER ATTLY.

0. TIBLE 2] ¥.B.C. § 812 - CEEDELES F CENTROLLED JUEFTLECEN:
Movent states Sectien B12{a) of Ticle 21 steatus: “[T]hera ara aatablishad TIWE (3)

PMCEENOLES OF CONTEOLLEDR SUNFEANCER, to ba kwown sy SCEENILES I, TI, ITI, IV, s
¥." |
LEGAL CASES TO ASEIST THIS OOURT:

7l. U.5. wa. NICHOLSON, 231 F.34 44% (Ach Cir. 2000) (RENFARTEC DENEED)
This Courte roling iz NICEOLAON acd facts in SICELSON will assistc all partiss as

Movaot LAMMEOS' canme 1a identical. Mowant will highlight the following points from
NICBOLEOH: (m) JEREINE challangas bhis santence undar APFAENDT wvp, NEW JERSEY, (Id4.

at 449); (b} JENKINS coavicted of conwpirmey to distributa CONTROLLED STUESTAMCE,




M oo.a.c. § ME, and of poamesning OGCATEE BAEK with incezt to distribote, Z1 U.3.C.
# BA1_ (Id. ac &&9): (e} . . .. the EVIDENCE AY TEFAL 414 authorize the JURT TO
COFCLERE that he coumpired to distribute COCATEE ovd MANEITANE. Thers was TESTTHONY
that ba bouyhc COCATEN doud MANTYRUAEL for reasals . . . The governssnt introduced
oumstocs Capes of drug-telated tealaphons <alle . . . This EVIDECE would suppott
the TFERENCE chat 3Nr. Jenkios OGESFIRED with these people &0 dfstribute druge. (1d.
at 453415 (d) There was ales SFFICIENT EVIMECE > uphold the JEET'S SENERAL
VERBICT thac Mr. Jenokios violated 21 ¥.5.C. } B4l{a) by posssssiag & CONTROLLED

SEBUNECE with the intent to distributs . . . TFor purpeses of the SNEERAL TENDICT,
IT Dot BT MATYTER THICH SOMNTARCE THE JURT BELIEVED ME. JEEETWE POSEMED. (Id. at

434%: {a&) W& cammot Tule out tha poaalbilicy that chs JEIY followsd this inetruction

sod convicced Mr. Jenkina ou a finding of MARLYEANA distribution EVEN THOUOW HIS

DEFCTENT ALEN CODATERE BASK. (1d4. ac 434} (f) ¥Wr. Jemkios 1s entitled to thet
staption. We bhald in U.8. wa., HATTIEL, that, whers o JUEX rendete a2 CENERAL
VEANICY that sey ERESY OW ANY OF SEVINAL ALTEMMTYTVE PACTWA), FIPRTIE, the court

Mabould sentence the defendsat oo the ALTENMYIVE TIAT TONJS & LOVEE SWFEENCING
BAMOE.Y (Td. ut 454).

BT &1 (0.3, s .nnruus (s Cir, zmmtmmr
pagia N , haE, AR, ASA, and 433))
1. 7.9, wva. FEEPT. s 21% F.3 765, 768 fn. 1 (BFth Cir. Z2090) This

Court stuted, . . . Thud, to the extent AFFENNDI sppliss, the jury nesd caly be
iostyuctad to [ind, as it did in this coess, that a particular TYPE and QUANTITY

af contralled subatance was lmvelved in the offenes.” Alec, "To coovict a dafandant
of wiolating 21 V.5.C, §841(a}, or of comepiracy te wiclata FB4l{a) 1o viclation of

2L U.8.C. 1846, "[t]he povarnsent Lis nob required to prove that the dafesmdgnt actuslly
kaw tha axzact aatur# of the substance with which ha wap dealing.™ Ld. at 76%.;

und "lAlt the isatruction sonference, SHEPPARD argusd tbat JOMEE required tha court

to aubwit tha issue of quanticy to the jury as ao elessnt of the offsnee. Thse Cours
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declined to do so but, st the govermwent's request, 2id submit a “SPECLAL FTERTIC
dealing with FEEG TITE and CEANTTIY. Axewsriog this finding do the affirmativa,
the jury vnanisously found bayord n rasetmable doubt that wove than 300 Eress of
srthuaphetemine ware involved in GEEPPARD'S offeunaw. Becauas the lodictment had
allegad thie drug typa and quaneicty, snd becauns the district court sade g Jrug
quantity finding at ssntancing that swux coneistsmt with the jury's FPECLAL TIRIEG,

BHEPPART racaived all tha Fifth and Sixth Assodesnot protectloos, that JONES and

AFFEER] raguire.” Td. at 749,

73. 0.8, wa, LOWE, 2000 WL 768673 ({8.D.W.¥a, 11/28/2000)(JTudgs Goodwin)
Thig cans aSdreasass azn 1mportcnt Lmsos regardiog che applicaticn of T
frrvolving MANTJUAN - EANELY WEAY I3 THK OOREECY FPATWEONY NAETMNS FERMLYY JOR A
EEiRRAET COEVICTED OF DINTETBOTTIG SRFLFOARL. The courts have cerved out & gamaral
rule that, in dtug casse where drog quastity ix ot proved by & jury bavond a
rangnable douvht, AFREEENL lisits the smrisus seoteacs tBat can be fmpossad ta tha
lowest dafaclf ststwbsry msoiissom,. Dader tha complex statubory schems anacisd by
Comgrass. a dafendint convictsd of distribut icy WART.THAKE i he sentenced under ona
(1) of Civa (5} Jiffaramc statutory ssiimos pesdalty schesss - rangiog from ons (1)
Toar to life ippripooment depending ovo a cder of factors; sod, as this cams shows,
it is sasy to confuws which of the atatutery provisions apply sod upder what circus—
stances. Foor {4) of tha pwnalty provisices Ior MARTJUANL comvictions ars set Forth
ip 7! 0.2.C, FAL1(LY(1} wmd the P1fth 1a ==t forth 1o F BAL{M){&). In genaral, tha
panalty Tange applicabls to particular drugs depiads oo the quantity of the drug
attributable to tha Esfundent. The LOWE case 1 the first case to bheve coogiderad
and sopslyrad the provipfoos of § S&1{e){4) ~ sod Lt hald that tha dafault atatutory
miximrs panaliy in MANLYOARE cisds whare the Jory has pot determioed the drug

quantity by proof buyond & resacoable doubt should be OULY ONK (1} TEAR - EOT THX

FIVE {5} YEAN MININNM ZFECIFIAD 1IN TRE CATCE-ALL PROVISTORS OF 21 0.%.C. § #41{k)

{1){R). Aftsr conaidering the partiss' briefw on that fssus, Judge Goodwin held

24,
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chat "ix light of AFFENEST, wheo 4 dafsndint im chergad with diatributlon of
EEY TS without moTwe, the defasdact is subject to the atatutory maximos penalty
of cot (1) wear of ilmprimovesdnt purauant to § BAI(RI{d). Tc axposs a datandant
tr tha iocreassd pemlitien within § B1{b)}(1)(D), tha govearmesmt muyt charga in
af ladicEmsnt, wobmit to & Jjury, asd provs bayomd 4 remaonable doubt chat the omownt
of MARTITAME distributed was not small or that the NIFSETSSTTON EAE FOR NEERRRAYION.™
Judga Goodwin also noted that “[dletermiving shacher § BAL(R) (43 er | ML(M{1)Y()
applias aleo affscts whather the defandicak iw CONVICTES OF A m r Y
PN, An the Fourth Circuit stated i Unicsd Ftatew wy. WILSGE, 284 F.2d 407, 40¢
(hth Cir. 19603, '[m] fact vhich distinguishes = *iplstion pumighahia by iwprisom
mnt Lor oot wors than one ¥eaxr frowm & wiclatjion punishable by impriscemant for
ten Yeirsa cansot be pexuditied to rest wpom comiecturs or mursias. "™ Tha courts
conclusion in this case bad been suggested By FIOER in U, 3. va. EENDERME, 105
F.Sugp.id 523 {B.D.N.Va. 2000) (which was alwo written by Judge Goudwis; aod 1a
supported by the Fifth Circoic's later decisicw in D.5. ve. KALATAR-FIONRS, 23K F.Ad
672 (3¢h Cir. 2001}. Althowgh the Fifih Circwil did wot theroughiy svwlysw tha
fssun in that cass, it cleacrly fmplisd that # B41{BI{4) is the proper bassline
defsalt For ENETNNE cises whers Che queutity da conteated.

6. Tiele 21 0.5.C- § BAL{G){4) stxzan! "Boewichatunding peragraph
{1){D) of this sobasctisn, 4oy parssa who viclatss subssstion (a) of this ascticn
by diatributisg & esall amount of EARLTEMEE for no ressmaration shell ba treated
an provided in i OF THIS TITLE ABD gaciiom 3607 of Title LB,

75, Tirle 21 U.5.C. 1 44 pintap panalities of Bot wors thas oo {1)
yaar for firet tise offendary; mob lagm than 15 dayw but oot wove than two [2)]
vaars after a prior drug comviction; wot lmes them B dayas but not smors than

thres (3) years aftar two or more priog uIimg coavicklooa.,

CONCLOSION TC IEFUE ORE (1)

7b. Tt Digkrick Court uasd COCAINE an the type of drug o sentence
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Hovadt oo ia Counts 1, 5, &, and 5, vhen the jury was oot requestsd o prove
the mctual or sxart ssount of the controllesd substancs during jery foetructions,
nor requeatsd to mice s "EFECTAL FXEDTEGY ag to tha TYPE of comtrolled substance
by the govaromant or the Court.

. I¥idence pressoted to the CRAND JURY, FETIT JURY, ard Ehe finml
argument of U.5, Assistant Attorney Douglas Fatarson to Che jury stating: "[RAles'k
daaling cocains to John Lambros., EVEN ACCEPT LAMEENSS" TEXTIEDEY TEAT EE'K DRALTEG
WALTBEA. Ba has & drus relationship with Jokn Lambros." Ses, Paragraph 57 snd
FEHIBIT E, allows the inference that Hoveot LAMERDS purchensd BARTIEAN frowm [ha
sllagsd conapiracy.

A, Mowaot"s Fifth asd Sixch Amendwent protactions whera violarad
a8 the jury did cot wake = "SFECIAL FIEDIWL" am o Tha IIFE of comtrollsd gubsbanca
Involved Iin Counte 1, 5, 6, amd 8. Thaxefore, Movent's sentence suat ba vacatad.

18, Movant states that Title 21 1.5.C. Baction BRL{R)}{4)} ocxly allows
& FIATYIORY BAETHMN ssctwice of not lsss than 90 duyw but oot more than thres {3)
years dos to Moveut's prior :ml;tl:l.-nu. Therafors Movant should B remsodsd back
to the Distrier Court fut rassataccisg onder Tietla F1 D.5.8. § HLI{M {4} oo Counts

1, 5, 6, and 8 ap o Eha alleged raceipt of TAKLYEMNEL.

IENE T {1):
TE JTHT »Mb _E MY EMfUED 4 DNASORAEE
DOOET THE OQEANTIYY of DEXK/CONTEDEIED BUBSTANCE
IFNYED NTYRIm OONTS 1, 5, &, AN 4.
aq, The patit jury was lpatructed by Talced States District Court

Judge Murphy thact;

"laliso, the evidence WEZED FOT prove the actual

mwraat of tha coutrellsd subatssce that mas pert
. of the allieged treosacticoa OR the sxzact mmoumt

of the comtroclled mubataccs allsgsd as poasapnsd
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by tha defeadaat with tha Intant to distribute.

The Gorarmmant must provs bayeod a ressonsbls doubt.
howsvar, that & NEAKNANLE Dbt OF TR CONTILLED
FURSTARCE was. in fact, knowingly and intestionslly
posmappad by the defandsnt [LAMEROE] with the intent
to dintribute.” {(empharis addad)

al1. Therefore, tha patit Jury was oot ioetructed to find o CEANTITY
of drug/eontralled substsace in Counta 1. 5, 6, and 8.
B2. A OENESAT. JORY YEEDICT vaa giveo by the petiz lury that did oot
tneluds & "IPECTAL TINPDIE™ s to tha [NAEYITT of a drug/controllsd wobmtmmce 1o
Counte 1, 5, &, and A,
a1, On Junuary 27, 1994, Movant LAMEEJS was swotencad o tha following
Titlwa, Sections pnd FBaturs of Offsnsas:
a. CoumY 0BE (1): Mandetory lifa seatence without pmrols. Title
21 1.5.C. BF 841¢a3(17, BAL[BI{1I{A), and 346, as to Comsplracy to ponmmmn with
intant to distribute and dincributicn of mora Chaw 5 kilograme of cocmina.
h. ComETy ¥k (3) sed FIX (&): 120 month ssntence. Title 21
n.8.C. §§ BMl{a)l), au{hHH{ll-, ax to aiding end sbutting in the Inowing axd
intemcionally powsesslon of cocalss with intant to diateibutbe.
c. COONT EIGEF {(B): 360 month ssntence. Title 21 D.5.C.
} B4li{al(17, B4L{WI{1I(B), mw to siding end abatring io the knowing snd intwntioo-
ally podasdsion of coceina with 1nt.u|: to diperibute.
d. A1l of the abowvse pantancas wie Co served concurrwecly and
Movant was alwo aentwnced to gerve ELGET (A) THAER OF SAFEAYISED EXLELEE.
B, On GapCamber &, 1993, the Iighth Circuit Court of Appeals Ficated
Count Opne (1) and remanded for ressntancing oa Count Ooe (1). Bax, 0.5, vs. LAMERQS,
65 ¥.3d 694.
as, On Fabruary 19, 1997, Kowvanc LAHBROS was BESENTENCID oo Count

Ona {1} to & term of 360 MONTEE without parole to rum coneurTantly with asatenced
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impoasd om Couantp 5, 6, and H. Movant was alac sentenced to serve alighe (3]
yaars of guparvigad releass. Ticle 21 U.5.C. 1% 841(a){1), 841{B){1D(A), ang
846, ap ta tha Conapiricy Co possend with intent to distribute and to distributs
more than 5 kilograms of cocalos. GSeé, RINIDIT C.
BE. Tharafors, Hovant was dsctanced undar che panalty statutaasd
a. Ticle 21 0.5.C. § SALIMM1){A);
B, Titls 21 U.5.C. § S4L{B}{1){D}).

LEGAL CAxRY TO ABEISY TEIS COURY:

Ar. 0.5. va. BMURPHY, 109 P.8upp.2d 1055 (D.Minn. 2000} "[A)Eter

AFFEERL, to the sstant that tha govaromdit sesks to sobject s Jdrug offsnder to

the bigbar penaleines wdar BALERICL)CA) ox [BI(1)(R), it muat sobmit drug type
and {FMTITY 70 TEN FEEY, and the JERY suse find those facts bayond & raasomabla

dJowbe.™ Id. =t LO6A.

A SANTER va. U.8., 117 F.5opp.2d 204 (D.Comm. 2000) "[B]y spplying
tha prior comviction provisicw of SBAL(B}{L}(AD, LII!E TES exposad O B Eraatar
punisbemt Clom ba would have recelwvsd under 1BAL(bL) (L) (D), ae thw tur-lr. triggarsd
= MAERATIRY MINPNEM that required ralsisg che ssntencs ha otharwiss would havs
racetived undar $841{b}{L}(R) asd the SEFENCING (NTBELIFNES. 7Tha warimm santaces
statutorily wwthoyised 1a FANISE'S cass, given the QNINELINES, was 215 mouths.
Dping = mentuts under wkish be was not copvicted ay mibarity for snhaneing his
ptatuta his statute wems FOT FROFEL. Id. ac 209-210. (emphasis mdded;” -

BY. H.5. wa. NOVEY, 521 P.1d 624, 628629 {10th Cir. 19%1) The

Court semend: (a4) Y[W]e cepelods that section 331{a){1} applizs whan n dafandmnt's

prior convictiona have the sffsct of Increasing tha MINIMIM or MAITMDM FYLYETINY

EENYEECE for the crims charged.” Id. at 629; (b)) "[T1heee pemalty proviaicma,
ay smanded, Apacifically provide for IRCREASING the MATIHIM snd NYNTMIM STATETTEEY
PEEALTIEE on tha basie of & defundimt*s prior comwictions. See. 21 U.5.C. § Bdl

{b){1){a) {raisss scacutory mdnisus o tbe basis of prior comvicticoa from TEE {10}
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to YEMEEYY (20} YEARSE': & A41{M){1I{3} (Telses stetutory minimm oo frow WIVE {5}
to YEE (10} TEARS snd statnfory maximum from FORTY (40) to LIPK); F 341<R}{1}(C})
(raisan Atatutory mazimm from THEETT (20) to THENEY (30) TEARS). Thus, sectlom
Bil sata®blishes additional pacaltiss for recidivieta, and secticen 351 providan m

sasaure of protection from their hacsh effacta." Id. at 623. (wasphasie addad}.

SOMCL TN

L1+ Therwiore, to the axtact AFFAEE] spplimm, ftha jury waas

1atructed WOT TO WAKE A FIRDIRG of the actual .-ﬂl.llt af tha cantrolled ssbstasmce

that was part of tha slleged trapaaction or the sxect smount of the comtrolled
substance allaged as possssssd by Hovant LANBROS with dntent to distribute. B,
T.53, ws. BEEFTARD. Z19 F.3d 766, 743 n.2, 76% (Bth Cir. 2000) (Ths juzy's SPECLAL
FIADING danliby with drug TYFRE and QUANTITY of wathamphaCimise was sll that JOWEE
st APPEEND]. raquired fov FIFM and SIIVE JMENRGENT protectioms.)

B, Mowant LAMBAGYS' FIFIE and SIXTH AMDIMIGIT proteciicos where wiolated
as the jury 414 wor maks w SFECLAL FINDING as to the QUANTITY of comtivlled substsnces
involved in Cosmew 1, %, 6, mad 8. Movent's corvictiony sust be vacatsd and bhe must
be Temsntanced undar tha correct statute.

9z, Movime ataces that twe (27 ditfzcent typas of CONTROLLRD STRSTANCES
arsa alleged within Movent's iodictmeat snd offaced to the jory a2 svidance. Sas,
ISATE MR {1). Thoma cunfrolled substaaces bolng MARVJRAEA snd COUATEE.

1. For tha saka of this srgpument, sy o TRANTTTY. Movant believan
that this Court muat wacacs Movant's sentence under tha ITLE OF LENITY &# the lower
statutory marimm for MARLIGMEL spplies. The maximm sentecce 1o & BANLTEARA cees
whare no thrashcld quastity is found Ls fiwe {5) yaars. Titls 21 U0.5.C. § BAL(E}(1}
{D) and Movant balievas aftsr sn evidentiary hearing. Worvaot would bw amtenced
updar Titla 21 T.5.C. ¥ B4L{bI(4) (Sae, Faragraph 79 for statutory saxisus on

B OBLLCEICRYY.



94 . If thia Court,; after svilusting Iveus Cow (1), decides that
Movaont lLambros ie regponaibla for recaiving & "CONTROLLED SUBSTARCE," conspirecy
te Jdiatribuke and Siatributicp ¢f an unepacified smount of ao ubspecifised controlled
substance, aa dafinad by Ticle 21 U.5.8. 4 B4l(ad () and § 845, Hovent LAMBRDS
abould b ssncenced wndar Ticla 21 0,5.C. §F S40(B] (). Tha ROLE OF LENIIY would
allow sems, asa Movant can only be actributed with an ucspecified ssoont of o schadule
¥ controlled substance, which carcies & term of impriscomect of not wore than ome (L)

yaur, or owoe (1) years with & prior convicticm.

YEE DINTEICT Comrt EElANGKD BOVANT'S Tk

oF EMEYIEES MOLEASK, TRAY WMESE WOY CALCHAVES
N Atvhmhiack STHM APYRENNT 0T, LAYEER, MERL
Rimile HCN G GEMFTITY FONMD AY ThEiL JEMGE
W PEtwEtmmiaE O THE CYIMBNR. TRTLE

18 W.0.C.h. ENCTTAN MSA3(W)(2).

95, Hovant sie sentanced to 4 berm of BAFERTIEED BELEANE of sight
(§} yasre om Counts 1, 5, &, smd B,

L The mixismw term of SUPERVISED RELEASE allowsble by FTAIVIR for
drugefecontrollad substances which XOES NOT requice soms showing of Jrug smcaumt ig
TENEE (1) TEARS. BRaa, Title 15 0.35.0. Sactios 3583{b){2) (providing, In the
dafault suparrissd relsses atatuts, for & term of supervised relsass of "NOT NOAE
"THAR THREE (3) TEANR™ for o CLABE € 00 CLASS D FELONY). Sss, U.5. ve. MESBACE,
225 ¥.3d 556, 578 (5th Cir. 2000}, cort. denisd, 148 L.Ed. Zd 716.

97, A viclstion of § BAL(BI{1}(C) 1s a4 CLAES € FELONY, » violatico
of § BAL(M){1)(D) is & CLARE D FELOWT, and a viclation of # 841 (b)(A) 1e 2 CLASE
A MISPEMELANOR. 344, Title 18 U.5.C. § 353%(s). Under Title 12 U.5.C. § 3I583(¥}{2}),

the NAITWEN tarm of SUPEEVISED RELEASE for & CLASE € or D FELONT is thros (3) vears.

3.
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BE. Bovant Bellswes he should ba reagsntanced for a violatiom of
§ BALCR) (4] as to tha defeuic STATUTORT MAXTMEM FERALTY TH MARTTIAEL camsg whars
tha jury bas sot datersiosd the drug quacity by proof bayond » renscnabla deoubt,

chat being DMLY ONE {1} YEAR. CEas, Paragraph 71 for an ovarview om D.5. va. LOWE.

99, Thacefors, Ticle 158 D.5.C. § 3559(n){6) stataw, "[0O]ua yemr or
less but more than six somthe. aw w CLASE 4 MWIZDENEASCE." and Titls 18 U.5.C.
§ ISK(0}(}) mtaces, ®[flor u CLASS E FELOWY, or for s NIEDEEEANE (other thin a
patty cffense), HOT HINE THAN (BE (1) TEiR [of Separvissd Balssss]." |

100. The EREE OF LENIYY ia applicable In this sction, s the Eule of
Lapity requiras tbe smotwociog court to isgoss the laswer of two pesalities vharse
thare is ad actonl sebigoity cvar which penality should apply. Bes, D.B. wve. THAR,
23 F.34 1A, AD0, Hapd Mota 16 {Zod Cir. 2004%; aleo rafsr to paragraph €9,

CRFCLINION. AF 70 IRNGE TEEER  (3):

—

101. VARREFORE, Movemt LANBECA rawpactinlly ragoamts that thins
Bonerable Court for tha above statad respomy VACATE Counte 1, 5, 5, and 6, dus
te the sxcssrive seoent of SUPERAVISED AELEASE asnd rasantance Moveni tr = tarm of
BOT NOEE theo OFE (1) TR OF SUFEEVISED EELBARE. =x par Titls 18 U.E.C. § 3583{k}{3)
for a NIPDANEANR. Novant ragquests an evidedtlary besring.

IR Wak {&):
ek pirmIcy Cobiky ImmiaCkh SOVANT LAMENOY "
IENTEECE (ENE TIE EENTENCING OUTTELIEEE .
THAT Wb BO7T CALCDLATED IN ADCORTWMNCE WIXE
AFFIEED] .
102. On March 13, 2001, tha United Statse Court of Appamla for tha

Diptrict of Columbia bacems tha ooly Fadaral appellats court to bheld that AFFREEEDT

N.
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applies to ssdtsucing goidelins ENBARCENSETS undar U.5.5.G. F 3Bl.I(a) Decaues

of thalcr potimtial te locredss sentences. In ONITED STATES we. FIELDS. Ro.

39=-31138 (D.C.Cir. 3f13/01), the defendeant's gpantance had been Incesansd by four
lavels for his leadersiip role. "Bacauss the fact of lesdership role may dncreass
a defspdant’s meoteccs bayond the prascribed statutory maximm, AFPEEEDIL applias.
Arcordingly, the lawus of leadarship MOST NN CHRARCED TN AN TEDICTMENT, FARITTID
T A FINT. b MAOVID BENOMD A REARORAMLE RODRT.™ (asphagis sddmd)
103. Mowrsnt recaived the following wssobtmeing guidelioe ENHANCENENTE:
a. JASE OFFEEEE LEVEL: The basw offanss level was 32 bacauss
the offeanss involved mor that fiva [5) Wllogzems of cocalow. See, Fatagraph I
within Movsot PRESENTENCE INVESTIGATION REPFORY i;'hlrliuftit PEI) dated Mareh 15,
1993, MWovent racaived 37 pointe.
h. ADJTHTHENT FOR ROLE TH THE OFFENSE: ds bto Hovantc™ s &]llagad
&scinion-saking suthority mmdar § 38i.lic). Novant cscelrsd so sdditional two (2)
points. Ese, Paragraph ¥ in PEL.
. ADJISTHENT TOR OBSTEDCYIION OF JIBYICE: Movant recaived an
additional two {iI) polmte. Baw, Parapragh 3T 1o PHI.
104, EENTRYTT 3: ( Movant LAMSEOS' PRESENTENCE TWVESTIGATION REPURT,
preparad by Jay ¥, Mayer, 0.5. Probaticn UHilcdr, Nionsapolis, Mirnesobs, Evbmittasd

to the Court on March 19, 1993. Pages 2.1, P.2, 1, 2, & 7}

CONCIDETION A3 TO IESUE TOUN  (4):

105, WARAEFORE, Movent LANEACS raquaste that this Coort vecats the
ahewa liptnd gantsncing goidwlios INEKARCEMFNTE s they whers not submrittad to the

jury apd provan bayond & rsamcoebla deubt.

ISSTE FIVE (5):

JANDARY 27, 19%4 EENTENCING EEAKING OF MOVANT
LA TW TNIE ACTION AN TV AFFENER] ISSDRES.

12, Fr



1046. Tha following etatemacts wherd mads during Movent's SENTENCING
HEARTBG on Janvary 27, 1994, befora the Bonorebls TOiana X. Wurphy, Chief Taited
Stated Digrrict Judgs:

“m. Page 21: P'DEVENDART LAMBRIS: And polng back to the pre-
sentepcs imveatigation, on page Z, I'd like the Court Co be awars of Ho. Z pacagcaph.
1t gtntes that on Jurs 5th LAVEEACE PEEELES recalved o L3-MONTE priecn pentancs. I
baliave Lhare's some law, Titla I8, 3553, [fiele 1B D.5.C. $3333{4)], No. &, saying
that thers sbtould not be - - that theze should be aoma contisuity betwsan tha Individual
who war tha kiagpin aod those undsroesth. 1 don't kmow exsetly how to emy 1.7

b. Fage }2: "THE COURT: I know what you meim. Tou'rs saying
thet ha got off pretty Light cowpared to vhat you'rs faced with.”

£. Page 27: "DEFENDANT LAMBROA: Uall, ba™a a scitch. And pags
Mo, 3, Mr. Pabbles has stetsad to us THAY EE ADWTTS SJLLTEG MiRtTOANA 70 ME. Na made
tha staCsmsnt to an ovtelds individusl., wnd T heliave Mr. Faulkner wes mada wvare
of that information. And I'd lika it to go on Tecord Char Mr., Pebbles ANEITE FELLING
NAALFRA TO MK, AMS 1 WANTED NIN POENEERARD TO STATE TRAY. 4s you know, ['m bare
for sllagadly Mr. Febbles selling ma cocains. IT WAE W BARTIEANL, AJ I'VE STATED
MAPOAE, AR PE MAEE TMTS SEATIMENT."

d. Page 267 “Mumbar 26, "When tastifying. Lambrcs also rapaat-
sdly danied danling cocains and comtradictsd such of ths izerisinating svidsnce
cffared by LANRERCE FEBBLES," and wo forth. THEE AGATH, Mr. Fabbles is VILLIWG TO

X BURPOEEARD - - und E asked Mr. Feulkoer to tastify bto Che fuct that he r:;:li“ﬂ

a Fax from Attorcey Orren, ptating that Mr. Pabbhlas would be svailable for JREERCHEL
for aantecciog, STAYING TRAT WE DID MARLTOANL BOSINERN, jsvnlry, and other liquidatiom
buaineas. I thet not true, Nr. Faulicwri”

#. Paga 26: "Doan the Cour:t want wa Lo andwear thess quescionn at
this poinc?”

f. Page 26: "THE COURT: Wwell, I think ic's irzelevent hexe as

M.
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fgr &k - - tha tecord tvight wow is sbout your vhjacticus to the PSI.™

K- Fage 25: "DEFERDANT LANBAOS: Well, this is =y OBJBCTION.

I want him to werify it."

h., Page 17: "THE COURT: Well, Mr. - -7  [interenting 1a the
Eact the record dces not Brace whet was safd io tha Court Tooml.

1. FPage 17: "DEFENDAMT LAMBAOE: 1t seYE MANLFUANL. I want hin
to = —" [sgain tha raccrd is blenk. WHET |

3. Eaga 171 "IHE CGURT: 1 just will sevume, for the purpoass of

the NEODNS, YEAT ALL OF THAT 18 .ﬂmﬂ-ﬂn-ﬂmmmﬂ.“

107. EXMEBET Y- (Movant LAMNMROE' January I7, 19594, SERTERCING TRARSCRIFT,

Pages 1, 21, 22, 26, and i

muﬂl_ﬁﬂjiit

108, WEEAZFORE, this Hovent ballisres Lhat the pbove raqoeste by Movanb
1AMBROS ta subposna LAWREWCE FERBLES. Wovent'n attornay Tefuping to subposna PEBBLES,
and ths Courts statemsnt om page 17 stating that the MRCOED will stats chet Nowsmt
LAMBROS waa purchasing MARLIUAME from FEBBLRD will msrimt this Court in vacaking

Movant LAMEEOS' sentences snd resentencing Movent Ecr MART.TGARG convietlons.



For sll of the Coregoing reasons, this Court wuat suthorizs a
IRCOMD or SUCCESSIVE I8 U.E.C. # 2255 and/or VACATE sund remsmd Novant’a
coprictiony snd sentences io Counts 1, 5, &6, snd B.

1 daclare undar penalty of perjury cthat cthe foreagoliong 1a true amd

correct pursoant o Titlse 20 Q.5.C.A. Ssctlom L7465,

DISCeTED 0Nt Jsma 18, 2001,

Haspectiully mubmitisd,

Y agorey + Fro Ba
Rag. Wo. DD&I6-124
U.8. Mnitwaciary Lexyamworth
T, Bz LKW
Lasvapsorth, Emneay &E0M-HOD TEA

ik wite: wer.brecileyoott.org
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1. EN¥IT A:
2. IEEINT B:
3. EENIRIT «:
&. EIRIT It
3. BT i
. BEEIYIT F:
T. ENINIT o

¥. EREINIT T1:

EIRIBIY IEDREEL

INDICIMENT - Criminml Mo, &-29-8%, Filed on May 17, L9AY,
Stwmped "SECAFT." 7.8, District Court for tha Diaceict
of Himmaaotas.

Jumoary 15, 1993, TRARSCHIPTS OF TRIAL, Volima VII, pages
B25, 934, and 935,

Fahruary 1L, 1997, AMENDED JUDGWENT TM CRIMIMAL CASE DADEL
by U.5. Dintrict Court Judge Rohert G. lamuar.

May i}, 1929, GRAND JUEY TESTIMOMT TRANSCRIFT OF JOBK J.
BOTLCER, Fagew 1, 13, L4, and 13].

Fisal arposent of U.5. Assdstent dttornay Douglas Petsteon,
Yolmms VII, Paga BB6. “[E]ven accapt Lasbros”™ famtimcmy
chac ha's dealing MARIJUAMA."

Movant LAMEROS' July 7, 2000, letter bto Attornay GQragory J.
Starmose., DRIGGE & NONGAN,

0.8, %E! NICELSON, 231 F.3d 443 {Sth Cir. 2000) (REEELETHG
Fagan 5, b4, SAE, A4T, ASK, snd 455)
LAMBROE* PRESENTENCE INVEETICATION REFORT (PSL), Sulmitted

to the Court oo March 19, 1993, Pagas F.1, F.2, 1, 2, & 1.

January 27, 1994, JENTERCING HEARING TLANSCRIFY, Fagen 1,
21, 72, &6, wmd 27.

I JOEN GEECORT LAMNRROH declars undsr pwoalty of petjury that the foragodng

i trus and corract pursuamt to Title 28 D.5.C.A. Section 1744,

Juna 18, 2001

Gragory Lasbroa, Fro 5a
Eag. Mo, DOAS6-124
0.5, Papitantiary Laxvecworth
P.Q. Bex %M

Lesveowotth,

Web aite;

Epngas GS4042-1000 T5A

wwwr, braxllboyeolt .ork
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ONITEG STATES DISTRICT COURT e ~rad—ony
DISTRICT OF MINWESOTA )

DWITED ETATES OF AMERICA,

Plaineiff .
‘ INDICTMENT ;,;.-g'?-‘ﬂ -
V-
LANKERCE RANCALL. FEIRLES, 8416k} (1) {A). H41l1iB}{1] (B},
RALFE ANERD, B41(b) (1) (C), apd HdE)

(13 G.9.C. §5 1%52(a) (})
and 13521{b) (1})
{18 7.8.C. § 2{a))

IRA JAY AERINE .

GEORCE FREEDERICK AMGELD a/k/a
"RAFID RICK",

JOEN GREGORY LAMEROE, and
FAMELA RAE LE=WrE

alkia "TRNNL"™,

ok o e Tl el gk S Tl Tl el el T— g ™ St

Cefandants.

THE OUNITED ATATEE GRAND JURT CEARGES THAT:
coont 1
From on or about the let day of Jamoary, 1983, te on or
about tha ]17th day of Fabruary, 1388, in tﬁ- ftate and Digtpict
of Minpgsota, and slssvhare, tha defandanes,
' LAWEERCE RAMDALL PEBELIE,
AALME MEXRO, -
IXA JAT BEMINE,
GEORGY FREDERICK ANGELO &a/k/a "RAPID RICE"
JOEN GRECONY LAMERCE, and
FANELA RAE ILEMOE a/k/a “TANMY",
2id willfolly and knowingly opombips, sonepirs, confederats
and agres with esch other, and others known mnd unkoown
to the Grand Jury, to violate Title 21, Usited States Code.
Fections 841(a) (1] and S4L(BI(1){A], that is, to knowingly

and intentionally possass witk intent to  distribute and

Yo,

A g gt
ot A e
X4 i it



distribote in axcass of five kilograps of =xixtores and suh=-
stancas gontalning detactable amounts ¢f zpcaine, a fecheduole IT
‘oontrolled drug svbhstance; all in violation of Title 21, Tnitad

States Code, Section 144,
OYERT ACTS

The Grand Jury charges that 1“. fortheatance of sald con-
spiracy and to AccoMDlish the objects tharscf, the Adsfasdants
and co-conspiractors 414 commit the following overt acta:

| 1. 'Doring the course of the consplracy., Lawrence Randall
Fubblas saintained an office at 1932 Gzand Avenus, 5t. Paul,
Minngsota. _

1. During the ovursa of tha conspiracy, Pabblas pDaed
waied potations to disguise the talephone tumbrers for his co=-
oonspirators, iscleding lIra Jay BJerine, John Gregory Lambros,
Aalph Aswra, Janst Ddape Fhillippi (not indicted hereint, Terry
Van GCapdy “(not indicted hkarein), and Thomas Schriewar (not
indicted harwin).

3. Curing tha conrse of the copspliracy, Febblas'
sacretary and receptionist handled cash paymants by George
Frederick Angels &/k/a "Rapid Rick", Barine, Lambros and ﬂ-th.l!l
for ths purchass of cocalxe from Pebbles.

i, tn wmaveral occasions durieg the ocoures .of the
oonspiracy, Angelo a/k/a  "Hapld Rick™ provided Pabhles'
office manager with ocash Pl;j'llnti for cocaipns trassactiona.

o/



5. Duripog the ceurse of the conspiracy, Lambrox supplied
cvcaine to Wichaal Xenneth Lemon (not indicted berein), brothar
of Famela Raa Zewon a/k/fa "Tammy."

#. On or aboot February 22, 1387, Lamcn :ﬂ..i"_l "Tamacy " ,
asting on bahal? of Lambros, mat with Tracy Steals Pearod a/k/a
Tracy Grear (oot Iindicted herwin! &t the Shearaton Northwest,
droocklyn Park, Nionssota and Lemon a/k/a 'E_f" daliversd a

substantisl amcont of currency to Panrod for the parchasse of

coraine.

R On or about March 4, 1987, Penyod, acting at the
direction of Pebblex, used room 115 xt the Sheraton Northwast,
Brooklyn Park, MKisnesota, for tha porpess of distribut{ng
cocaing. |

h, on or abeut March 4, 1987, Angeslo a/k/e "Papid Rirck®,
Ralph hu‘:u, 2 eonfidenrisl lninmt. and othare, ohtainsd
large guantitias of m-in_- from Panrdd, who was acting at tha
dirscticn of Pabblas.

3. Cn or aboat Joly 0, 1347, Lemcn a/k/a "Tumwy®, scting
on bahalf of Lambros, pickad np approximately two kilograms of
cocaine from Peorod, wha was acting at the direction of
Pabblea, at tha Sharaton Morthwest, Brocklyn Park, Minnesota.

1¢. On or about July 11, 1987, Asero picked up approxi=
aately coe kilogram of cocalnes from Panrod, who was actipg at
tha direction of Pebbles, at the Kings Grant Inn :Lu Bogton,
Massachuantis.

11, On or about Octaker 24, 1907, Laoon a/k/a “Tamxy*,
acting on bahalf of Lambros, picked np two kilograms of cocalne

k|
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from Panrod, who waz acting at the direction of Pebbles,.at the
Bharston Morthwest, Brocklyn Park, Ninnagota. -

1Z. On or asbout October 23, 1907, Phillippi picked up
sppronimately feur kilograms of cocaine from DPanrpd, who was
wcking ar the Adfirsction of Fabblap, ut the Iniidn]r Inn,
Bau Claiyw, Wimconsin.

13. On or abook Octobar 24, 1987, Awaro picked ap

APproximately ooe and one-guarter uimm of cocaine from

Peanrod, who was acting st tha dirsction of Pabbles, in Moston
Hagwachusetts.

i4. On or about Movember 17, 1%#7, Christine Lanciok inot
indicted hersin), acting at tha Airwction of Lambros, diuﬁrﬂ
cagh to Fabbles at the Remads Ion, Esgt hﬁn. Nangachusetts.

15. Dering tha wesk of Decamber 14, 1¥7, Psnrad, acting
at the dirsction of Pebbles, trapnsported a substantial quantity
of min; from Lom Angeales, California for distribution at
Srocklyn Canter, Minpesots, Bettendorf, Iowa, and slsevhars.

1. On ar about Decambar 21, 1987, :l‘l::l.:l.lj.;pp.i.~ plcked up
approzisately four kilograms of nuclim from Pamrod at the
Kamads Inn in Brooklyn Center, Minnesota.

17. On or about December 22, 1987, Angelo a/k/a "Rapid
Rick", with Lambros parked nearby, picked up approximately two
kl.lngrl_-: of cocaine from Penrcd at the Sheratos Worthwest in
Brooklyn Park, Mianesota. After recalving the cocains, Angals
a/k/nf "Papld RLick™, replacing Lemon as a couriar, deliversd
cash t2 Penrod after mesating with Lambrow.

EINIRIT A.
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1. On or abont Decembar 22, 1987, Berine travelled from
Winneapolis, Minoesota, t¢ Bettandorf, Iowa, whars ha checkasd
into the Holiday Inn.

1%9. On or abidit Decembar 21X, 1987, Pebblea t;l#!llnﬂ toc
Battandorf, Iowa, whera Pebbles obtained the remaining cocalns
from Penrcd at the Bolifay Inn. Pebblas then maved thae cocatine
to tha hotel rocm of Berine. | |

i0. On or about Dacamber 22, 907, Pebbles distributad
approximately ooa-half kilegram nf cocaine to Penrod at the
Holiday Inn in BMattandorf, Iows, along with instrections for
dalivery of ths cocaina to Thomas Schriswer in #t. Louis,
Misgonzi. Febbliaz distriloted thi renainder of the cocaine to
Metar J. Dokasx (oot indictud bersin}, Amarc, and others.

2l. On seversl vgcasions in Jasoary 1908, Lambros sat with
4 coafidential informant and discusasd Lasmbros' intersst in
narcotics -lﬁti"l'itilli, incloding Lambros' istarsst iz the cocalirns
buainess. ' _

2. 0On or about Junuary 14, 1983, Lencruk, acting at tha
direation of Lawbros, daliversd cash to Pabbles at thas Ranada
ian, East Jowton, Massachusetts.

23. On or about Pebruary 12, 1948, Lambros and an asso-
ciate travellsa! from Minnescta tc Ansheism, Californls, aod
chackad into the Emerald Inn, 1717 Sonthwast Btrest, Anshein,
California, in room 1518,

Z4. On o abont PFabruazy 12, 1308, Lambros dalivered
approximataly $46,000 In cash to Pebbles Emarald Ian, Anzheim,

California as an advance paymant for cocains.

=
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25. On or about Yabroary i, 1909, Pebbles mat with
Panted in Garden Grove, Califernis, to discuss plans for Panrod

0 trensport oocdine for Adistribution to Schriswsr, fLambros,

Aparo, Van Gundy, Phillippi, and othars.

2. On or about February 21, 1308, Pabblas snd an asso—
adlate gbtained approximataly ten h.‘l.lﬁg:m of oocaine, appro~
ﬂ;ﬂtﬂr oioa and one-half kilograms of which was trapsfearzed by
~ Pebblas to Penrod for delivery to Schriewsr, Lambros, Amers, Van
Guoly, Phillipei, and othurs. |

¥7T. On or abodot Fabruvary 29, 1988, Pebblas, in the
Prusdnce of Pearcd, distributsd approzimataly one kilogram of
corailpe to Achriswsr at the La Quinta Motel in St, Louis,
Mizsomr?..

i8. On or about Pebruary 17, 1384, Pensoed, acting at the
direction of Pebblas, distriboted approximately obe Mlogram of
cocalas to Van Gandy and two kilograme of cocaine to Phillippi.
with the remainder intended Zor Lambres, Mmaro, wl othars.

COITNT Il

On or about tha 4th day of RMarch, 1987, in the State

and Distrige of Winossota, the defandant,

RALFH AMERCG,
Ald travel from the State of Nsssachngstts +o the Stats of
Minrnescta with lotant ke promots, mATAGS, astablish, scarry on
and facilitate the promotion, managemant, estshliehmert and
carrying on of an unlawlful activity, namely, tha distribution of

EXMIRIT 4.
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cooaina, a Scheduls II controllsd drog substance, in _-t;i'plnt.i.nn
of Title 21, Opited Statas Code, Section B41{al (1), apd there-
after Aid perform and attempt to parform acts to promotas,
manage, <arry on and facilitate the prowmction, BALMIERSTE and
carrying om of said wnlgwigl activity; all 1o wiolation of
Title 14, Dnited States Code, Sections 1%32(a) {3) and
1952(b) {1).
COUWE T3

On or about the 4th day of March 1987, in the Stata

and pistrict of Minnesota, tha Sefandant,
RALFE AMERO,
diz kpowingly and intanticbally Pu.lllll with intent to distri-
buts approximstely esight ocmces of cotaine, a Scheduls II
oontrolled druy sohetance: all in violstion of Title 21, Onited
Btates Code, Sections $41 (sl {1} and R41{b}{1]ic).
' gooey v

Ur or about the 4th day of March, 1987, in the State

amd Dimtrict of Minresota, the dafandant,
GEORGE FREDERICE AMGELD a/k/a "RAPID RICK",
did knowingly apd lotentionally possess with inteant to diseri-
bitte approximately ons kilogram of cocilopa, & Schedule II
controlled drug subetances all in viclation of Title 21, Daited
$tatws Colde, Sectiona H4I1(a) (1) and B41(b1(1) (B).
COUNT ¥

&n or about tjz;t 8th day of July, 1987, in the State apd

District of Minnesota, the defendants, -

7
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JOHN GREGORY LAMBAROS, and :
FAMELA MAK L¥NOW, - =

each aiding and abetting the other, #id knowingly and
intenticnally poszess with istent to distributas milltlljl"
o kilograms of cocaine, a Scheduls IT eontrolled drug sob-
stance; all in wiciation af Title 21, OUnited States Code,
Sections 841 (2) (1) =nd B41{b}{1)(B), and Title 18, United
States Coda, Secticn Zia). -
COONT VI

On or about the 23rd day of October, 1987, in the Etats

and District of Minneeota, the dafandanty,

JONN GREGORY LAMARGS, and
FANELL EAFE LENOW,

sach aldivg and abatting ths other, did ikoowingly and
intenticnally passess with intant to distribees approximataly

twp kilegrams of cocalne, a 3Scheduls IT comtroiled drog sab- -

stance! all in violaticn of Title 21, United States Cods,
Sactlons ¥4l (a){l} and $41(B) (1) (W), xBd Titla 14, Onited Statas
Code, Becticn 2{a).
COUNT VII
DA or about the 2Ind day of Decembar, 1987, in ths State
and Distrige of Minnesota, the dafandant,
IRA JAY EERINE,
4id travel in ipterstats commercve from the State of Minnasota
to the State of Iewa, with Intant to promote, manaqe, astablisk,
SArTY on _lm! facllitate the promotion, management, sgtablighment

EININEY &.
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and oarrying om 0f an uplawiful activity, namely, t.h-n distri-
mition of cocsine, a Scheddls IY controlled drug sobetance, in
vislation of Titls 21, United Etates Code, Zaction $41{m) {1},
and thersafter did parform &bd attespt o parform acts to pPro=
Eote, manags, carry oo and facilitata the promction, managsment
and carrying on of sald gnlawful activity; all in violation of
Titla 1N, Ooitsd Btatesx Code ., Jections 1%352{a) (3] and
1%521{b) (1}.
COUNT by

On or abowt the I2nd day of Decsmpber, 1987, ip the Etate

and Diztrice of Minpaseta, the dafendunts,

GEORGE FREDERICK AMCELD o/k/a “RAPIC RICE*, and
JOEN CREGORY LAMBROS ,

anch aiding and asbetting the other, 414 knowingly and
intsationally possass with fotent to diastribute approximately
two kilogwsms of cocaipm, & Schednls I7 contrclled dring sub-
stancay all in wiolation of Title 21, Onited States Code,
Bactinms §41{a}il} and §41(b} {1} (D], and Title 14, Unitsd Statea
Coda, Section Zia).
 coows 1x

Unh or about the 12th day of February, 1983, in thw Statae

and Distrigct of Ninnesota, the dafendant,
JORN GREGORY LAMBROS,

414 travel in interwtats commarce from the State of Minnesota
to the State of California with intent +o promcte, manage,

4atablish, carry on and facilitate the promotian, ssnagesant ,

Y 8



agtablishuent and carrying an of an unlawfol ut.l.rit::-.- Ramaly,
the distribution of cocaine, a Scheduls IT oontrolled drug
subwrtance, in violation of Title 21, OUpited States Code,
Facrtion S4lia) (1}, and thersaftsr 2id perform and attsapt to
perform acts to promote, manags, <arcry on and faallitate the
promction, mansgement apd careying oo of said unlawfnl
astivitys all in wioclation of Title 18, Onitsd States cCode,

Sextioms 19%52(a) (3] and 19%52i{B}{1).

4 TRUR BILL
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OHITET STATEE DISTRICT COORT
DIATRICT COF ETANEEDTA

FORTR DIVISION

------------- --ru---u-!
r
Tnited States of Amsricnm. 1 4-8% Crim. E2(0%)
r
Flaintif?, r
r
—-ya—- t
Jahn Geregory Lambros, : Mipneapolis, Minnesota
: Jantary 15, 1932
Defendant. 1 2:3 o'clack ».m.
E
M O A F m v ar s Em o Em Er o o Em = m m 'I
YOLOME ¥IT

TRANSCRIPT OF TRIAL
BEPORE TAE AOMORABLE DIAMA E. WINPT,
THIFF UNTTED ATATES DISTRIOT JUDGE, and a jury

ATFFARANCES ¢

Por the Plaintiff: Doogla= R. Faterson,

Annimtant U. &. Attorney

Charles W. Faul knar

h

For the Dafendantr

Court Reporter: PAdith M. Fltto
352 p. 8. Courthouse
Minmeapoliz, "Minnapota

5a.
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Wow, that ::uﬂ-:luﬂn foont I, which charges tha

conapiracy and chargen Mr. Lamhros with being a member of the
congpiracy that's cherged thete. The remaining counts deal

ith individoal transactions.

Caount II. On or mbout July B; 1987, in thia
etrict, Lammbros apd Lemcn, #sach aiding and abetting the
lachexr, did knowinglY snd intentionally posssest with intent to
[Histribute approximstaly two xilos of coozips. ™ And then it
alvas the statutes.

Count IfT relates to Dctober 23, "87, and charges
"Lambros and Lemon, each aiding and sbatting the other:
knowingly mnd intentionmally posesssing with intent to
distribute approximately twe kilom of cocaine.”

And, fipally, Cownt I¥. “On or aboitt the 2Ind day
of Decembar: "27, in this tistrict, the defsndanta Angeloc and
Lambroa, sach aiding and abetting tha other, 413 knowingly and
intsntionally powseass vwith intant to di:l:tihﬁtl approximstaly

two kilow of cocnina.”

hn ipdictment 18 only a formal method of accuming a
Agfendant of a crime. Tt ix not evidepce of sny kind.
! The defendant has pleaded "not quilty® to the
chirges. This pliea puts ln ismom sich of the esmsntial

alments of the offenaecs and iapce=s= on the Goverment the
ENIY B. £t
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borden of swtablishing sach slement heyond raamonabls donbr.

Thea defendant contends that he was never laovoleed in
ary of the cocaina dsaling wetivities of the Pebblen
oeganization.

You will note the lndictment charcew that ofFenssa
[were committed on or about & certaln day. Tha prosf need not
establilieh with certalinty the exact Sate. T¢ {4 nufﬂci-tnt if
the svidance sstablishes bevond a raasonable doubt that an

offense wvas cowmitted on a date reascnably near chat alleged.

Alen, the avidence meed not prove the actual smount
of the pontrollsd spbatance that was pert of tha allaged

trammaction or the sxact amount of the ontrolled sabatance

klleged s poasesred by the Asfendant with the Intent to

distributa.

The Goverment must prove beyeond i reanonabls doobt,

howayar, that a messurable asocunt of the controllsd scbhebanoe

was: in fact, knowingly and intentlonally possessed by tha
dsfeandant with tha intent to dlatribute.

Connt T doen charge the dafandant with censpiracy to

e ——
digtribute and posseass cocalne: a controlled zubstance, In
viplation of Title 21, United States Code, Section 845, which

provides: In part, that any peacsorn vho conepires Lo commit any
EENIRIT B. J’l’
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UNITED STATES DISTRICT COURT

Third Divisﬂ EﬂhEHdEBmom o

UNITED STATES OF AMERICA

ir iL'E
¥. FEDe . Number CR 4-89-22{(%)
GOzt 7 - Ty
:-"'"““".';;'H-nlh *
FJOHN GREGORY LAMBROS
Defendant.

AMENDED JUDGMENT IN A CRIMINAL CASE
(For Offexses Conmuitied On or After Novessher 1, 1997

The defendant, JOHN GREGORY LAMBROS, was representad by CoBa Ceisel.

Remanded by the Eighth Circuit Court of Appeals for the Hmited purpose of Imposing sentence on
Count 1 consistent with the verdon of 21 USC 841 () (1)ii) in effect as of February 27, 1928, the ending date
of the cocaine conspiracy in which defendant panicipaied.

The defendant was found guilty on count(s) 1, 2, 3,& 4 after a plex of not guilty. Accondingly, the
defendant is mdjudged guilty of such count(s), involving the following offense(s):

Py CfSpiri Count
Tt & Sectice ——Maxre of Orffacee Loncinded Jumbary)
3 BC BMHaX) and  Comspirey o pomes with inend 0 dimribon sod L
S aod o dlatriii e g ¥ kilograms of cooine.
)
1 L3C M k1) apd Aiding aad wbwitlng in the incwlag el imtwationally AT
I and i, of oocains with intand o distrlbum.
1R 1sC D

A irrpossd on February L0, 1997 by remand of the Bighth Cincuit of Appests, the defendant ia

xmonced as provided in pages 2 through 4 of this Judgeenl. The smitence in imposed puruant to the
Sentencing Reform Act of 1964,

L is arderes? that the defendant shall pay to the Unind States  specinl wsesrment of $200.00, for
count(s) 1,2,3,4, which shall be due immediately,

It ia funther ordered that the defendant shall notify the United States Adormey for this district within 30
days of any change of name, residence, or mailing address until all fines, restitution, coats, angd special
aasessments imposed by this Judgment are fully paid,

Dmted: February 11, 1997

. !
Defendunt’s Soc. Sec, No; 476-54-9196 .;;i,‘é ;‘ﬁ#ﬁﬂit
Defeadint’s Dute af Birth: 08/14/50 ROBERT G. RENNER, Senior Jud 1
Urited Stetes District Court FEEE" "__m

A= FRANCE | DKOBAL, CLEVE:

ENEIT C. )
B rENT N T =" ey



- RS L gammr. TR SRS VSRR A T B S "~

Judgmeni--Fage 2 of 4
efendant: JOHN GREGORY LAMBROS

e Number: TR 4-82-K2(05)
IMPRISONMENT

The deferdant iz hershy commitied w the custody of the United States Burean of Prisons 10 be impeisoned as o
ount Ome for a term of 368 MONTHS without parole, Thiy sentence 0 run cancarrently with sentences impased
1 Count 2, Jand 4. As o Counts Two and Three 3 sentence of 120 MONTHS and as o Count Fous 3 sentiaie
" 360 MONTHS. Counts Two, Three and Four tn be served concummently with the senience as to Cound One.

OURT ORDERS that all condilions 3ot forth in the original sentewce imposed on January. 27, 1994, remain in
Tect.

The Court makes Lhe following recomrmendations to the Purean of Prisons: Defendant he returned to the PCT at
ewtawirth, Kintad,

The defendant i3 remanded to the custody of the United States Marshal

RETURN
T have execuied this helpmemt as follows:
Defendant delivered on ]
, with # certified copy of this Judgment.
INTIFED ORKIINAL AND TRUE COPY IN 4 FADES. {INITED STATES MARSHAL

vTED: February 11, 1997 i By |
T ~ 4 Deputy Marshal
"

DEPUTY CLERK L
- . ¥ |



OUNITED BTATES OF AMEEICA )
}

GISTRAICT OF HMIHNE3CTA )

BETORE A GEAND JORY OF THE UNITED BETATEE
FOR TEE DISTRICT OF MINNEROQTA

TEETINONY OF:
JOREA J., BROULGER

Tha following i3 a transcript of
taxtimony of tha above witnsad befozrs a TUnilitsd
Btates Grund Jury for ths Distrjict of Ninpexzokbs on
this 1L7th day of Nay, 1989, in the United Ztates
Courthouss at St. Faul, Minnasots, commencing at

11:51 a.m.

AFFEARANCE :
POUGLAS A. FPETERZCN

ANEBIATANT UNITED ATATES ATTORNEY

DRIBINAL

CATHENINE FARY
E¥YNDICAYTED HEFDRTERE
1024 GRAIN RXCHANGE BUILDING
MIHNEAPOLIE, MINNESOTA 55415
Gli=-331i=-5549
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for ua. We utiliead slectronic surveillance videstaps

suipmant. Wa rscorded tsxlephons calls with the consent

of one party. Thegyg wms no wire tapping dome in this

case, but the Court allows us tg record telephone calle 1f

a2 W B =l A & L

oos of the two parctlias involved in the teleghons call

—_——me—.a,

consents to it. 5Soc we used taps recorded convecrsatlons

made by an informane with My, Pebbles to get information
a% Lo what was golng on in the investigation.

Wa utilizsd suvbpownas to obtaio traval racords,
documants ragarding automobiles owned by varicus pesopls
within the group.

We usad subposnus to get hotal reacards to show
whace thede peoples warw, wheno thay were thers, and what
calla they ware making from the hotsel tooms while thay
ward ataying in thess hotwl roocmn.

And thess thivgs allovsd us ta kiod cf put
together & gansrcal picture 0f who was involvad, what thaelr
coland wece, what the time Zcame was for a particular Erlp
that Mr., Febblex or Niss Greear would make, s¢ we could
kind of get an overnll picturs me Lo vho was 1ln ths
crganization, how freguently they were doing this and how
much drugs wers involved.

¢ The Informant who was uktilized in the iavextigatien,
at laast ons of tham, is a gentleaman by the name of Ponald

Bandrxickson, corcect?y

EEIMT D. : ‘r“ig.
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A That'm corrarct,

14

O I'll show you what has besn narked as Grand Jury

Exhibit G. - Is this a Lranscript of some of the temtimeny

of Donald Hesndrickean?

A Yws, slr.

MER. FPETEASON:

This would not be a trcanscript

that you would have coples of but 1711 simply mark & copy

Nere.

TEE WITHESS: Yax, mir.

AR. FETERSON;

Mz. Foreperagn, I-wnuld nek that

this Grand Jury raceive this trunlcriE; a0 ik wan &

transcrcipt of a prnﬂlidigﬂ bafors mnothar Graad Jury.

THE FOREFERAON: Okay.

BY RL. FETERBON!

0 <The informant.

Donald Eendclicknon,

1, had coptact with Lawrsnce Pebbles?

A Yws.

Q@ Johr Lambros?

A Yawm,.

Tl g

ax I updwratand

g And 2lsc had contact with Tracy Panrod ar Tracy

Graercy

A Thab's cortect.

X

0 And I undermtand that you've also undsrtaken 4 numbec

of other intecviaws of other varicus Hitntilii.tn somws oF

theae events?

oy |
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10
11
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13

billam?

A That tha cash payasnts wers mcneysa that bhad besn
guanerated through the sales of cocaine and that Pabblen
would have the monsy dalivared to the law cffice ar
¢contact people and ask thew to bring money over to the law

office becauss he wan fragquently out of town and in soukh

—,

Florida or in Brazil]l ar ig_EfltEnrhilwlnd the offics

naadad the cash to cun with. 30 he would ask thess

individuals to take money over apod daliver it to ths law
ﬂlfi:i mo the bills could be mat at tha Jaw offics.

S Earlier, we had talked about your use of an inforasnt
by the aame of Donald Eendrickeon ducing the courss of

this inveatigation. As I understand it, Ar. sepdrickson

i4 kad sope contact with John Lambrom, corract?

15
14
1%) 17
18
19
{20
r
22
22

24
15

T

A Ha did.

1@ and ia parcticular, in January of 1988 as refarancad

1a Qvert ACL ParTagraph Kumbar 11, thescw wers mome

discussions betwesn Don Hendrickson snd Mr. Lamshrox

concerning drug t:n!!iclinq; COCTACE?

A Thet's corzesct. Thay met on three sepaTats occasiana

and dlscuazed nlrijunnu transactions and other drug

ttlnllﬂtiﬂnla

Q With regard to Ac. Bendrickson's muggestians and
proposala, what 3id Mr. Lambfos indicata concerning the

nnfure of his businsaa?

HEIRT D

OF
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brings forvard one trade elip for Lawrsence Pebbles.

Before I talk scwme more abeut that, kesp in mind
that ¥ou know, throogh the temtimony of Plilll Lemon. that
John Lembros' soney laundering activities include transferring
his agsets into Pmysla Lemon'sa name and having the lnvemtments
pat in her nass s0 that they can be reapacted on her tax rektprn
rathar than his.

Hr. lambrox in his tsstimony. of coUOrse: disputad
that. I leave it to You to duidn:- whether or not eo believe
Fanela Lemon in that respact. Rer tutﬁnmr waw clear. Her
teastimony was firm. |

But Mr. Lambrom says, wall., there's this trads wlip,
Dafenwe Exhibit 1 and Dafense Bxhibit 2. First of all, keep
in mipd your u:-nm sengn agaln. Lawrenca Fabbles ix a
carefal guy. Ne's dealing cocsine to John Lsmbron. Evan
___p\: Lwabros® teatimory that he's ﬁuling marijoana. Ps hare

e i an e el e -

e r———ry

i drug ulltinnthip with John Lambroa.

Ha ham all thess cmah businessws t¢ kesp things AFRY

from the Goverrment. %o Mr, Lambros wants you to belisve that

Lavrance Pebblex doen cone stoek trenmactisn imvalving a
thoumand bucks in his nmme throogh the ptock firm of ome of
bhis primary deug clients. It dpssn't make pansa.

Ang it's with that that I ask You, when you
delibecate on this inmue, to refer to John Lambros' own tax

ceturns the tax return filed in 1580 for tay year 1987, a

o X 7.




July ¥, 20040

Johz Gragory Lambros

Reg. Mo. OQO436=11d

U.8. Fanitsotisry

F.Q. Bax 104

Laaverworth, Esosad S5048~100H)

b sfta: wew, il lbeyeott.ocg

ALLOTDAY GragoTy J. Sthazmcd

EIGEE & MWORGAN

3400 ILE CENTER

8 Soach Eighth Strast

Wirseapolis, Mnppsscta 53401

Tk xiis: wew. briggs.com

0.3. CERTIVIED WATL E). 7095=-3120~0003-73150-0%43 - RETINE EECRIPT ENINETES

“-: m T+ Mi L ] .I-lr
DOWST OFF {1) NIk SENTENCK FORE MANENAAL I8 FIVE (3) TYEARE
B, T 5. wa. + 178 T 429 (6zh Bir. 199%)

Baar HMr. EBtsmmos:

At you kmow, tha COEAFILALY wichin wy indicowent facluded the skilegad distribumtion
and/or possession of MARITWAEL. Although not wiatad within sy indicteent, svideoce
presentsd at trial and GRAED JUAY testimemy offers greof of sams. The CORSFIRACTY
ciomt 1 coont omd (1) within wy indicteent.

Wy wy. SQE, 178 F.5d 429 (fch Cir. 1999):

In JALE, as in the EEONYE CINGHYY. tha Nstrict Court commictesd plata arror in

maxines semtance [or coonplEacy to distriboce crachk cocaiss, rather
then imponing saxisum synbence for conspirscy to distribota marijusas, whers
Jury ma gpivwm wnkancad voapimlity fnstroctlons but raturnad anly a GEMERAL
YERDICT FONM. This case offare rafsrasces to EIGHTH CIRCUIT cases nasdwd Ior
this arpyumdnL.

Conspiracy is icsslf the crime. Saw, DALE, at 431, A siogle comapicscy BAY
have as iIm pbjective the dstrituticn of two diffarent druoge withour rexdaring
it doplicitons. Sea, DALE, st 43l.

Zeven of tha aighth circoits that hawe directly considerad this ilsace bave declded
that the punlshmant isposed [in discribozion of Marljuans & cocaine] CAEMUT excead

the SHORTEST maximm penalty authorizsd in cthe statutes crimizalicing the sultiple
objects |marijpans/cocaiae] 1f che puoiebment suthorired by the CORSPIZACY atatuts
depands ¢n cha pondsbmdnt provided for the schetentiva cliienses vhich weve the objeccs
of tha CORSPIRACY. Sam, DALE, at 432, [Bighth Circuix iocluded] :

IDNINIT F- la
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Lambros' Lutcer to Attorney Stenmoe

W LAMSDE va. FAULZNER, et al. - COUNT 1 - MARIJIAKL/COCATEE SENTENCING STATUTE

Thia 1w tha case in both BALY and LAMEROE. The maximum sentence For comspiracy
fe dietribute » CONTRULLYD FORSFTANCE depands on the CONTROLLED JUBFIANCE TO WX
FLETRIMIYES. Ticlas 21 U.5.C. | #46. LAWSEROS" and DALE's facte are the pame,
tiwos the syl sentence for & conapiracy o diatribute BAXLFEARL is FIVE (5)
YEARE, Title 21 W.5.C. § S41{w){1)(D}.

DN FIESRTID X0 TSL JET BWING LAGWOS' MNIAL WNTCR  SaPrORTS
I ALUNED JORGION ANS/0M FOSIIMI NISTRTSNTION (N  WARESRAMA:

TNLAL 4D GRAND JWNY YAANSCAIFY IVIDENCE AS TO MWRLIBARA!

l. CRAND JUAT TEFTTMONT OF JOHN J. BOULGHER, DEA AGFNT: May 17, 1989, st 11:51
d.m., page 33, lipas 20 thra 11;

2. Teatimory of Larry Pebblanm doring triali Voloss I, pages 140, 1&l;

1.  MEYEICINE TRAXSCZIPT: Lumbros stating to court at sentmmcing thakt be
parchased sarijssns from larry Pebbles axd Lasbros Tequastiag to bave FERRIEE
subpoanssd Co Scate sams Bgalx at Che smytwacing court B0 be could he pamcanchd
for mariimavs, IRNTESCING TRARECRIPT pagaw 12, 27; (Plenss mots that FANLEWER
wonld oot pffar the argusent sod cafueed to subpoena FERBLES. )

4. Tastimony of JOMM J. BOULGER, TRA Ageat: Yolums LIL, pagas 315, lines 23 thra
5 :

5. Taatimeny of JOHN J. MOULGER, PEA Agant: Volome IF, pages 529, lines 15 thru
18; page 531, linas 23 thru 25; page 533, Lines 3 chru 51 pege 557, livas | thro
7; (Eamind us which druge wers lovolved in thoss discussicas. Two drugs, BAALTOANS
AND COCATHE}

f. Taatimony of JCHN GREGORY LAMBADS: Voluse VI, pege 755, Hoas 3 thiu 20;

(I adadt to the parchass of KARLTUAWA); page 158, lioes 13 & 19; page 761, links
& thru 20; page 766, lines 16§ thru 1%; page 769, lines 1! & 12; ‘paga 771, Litas
& thzro 6, 13 chru 14; page 794, lines B & 9, lioes 12 thru 25; page 803, lioes
1% thru 23; page 204, lines 22 thru 15; page 805, lines 1 thru 35 '

7. Tamtimony of JOHS GAEGORY LAMWBROS: WVoloms WIL. page 344, Linsa 1 thruo 11;

8. Testimony of JOHR J. BOULGER: Volume WII, pags B56 & 857. Boulger lies o2
the stand as to FIABLES oever atstring thet be sold marijosna ta Lamkros. Fage
862, Boulger admikw that FEBBLES is ipvelved 1o tha MARIJUANA tusinsss. FPage

46%, Boulgar sdwits cthar marijosos deals that FFEPLES waa involved ia during

tha CONSPIRACY. Faga BG4, Boulger ageic acdsits MARTTUANA during the lavestigstiom
atdfor COMSPLRACY. Pega 867, 1inas 11 chio 16.



Page 2

July 7, 1004

Lashros' lattar Lo ACtotoa¥y SCeOomoe

Ar LASEOE wve. FADLEEER, #oC al. — COUNT 1 - MARTFOANLSCOCANEE SENTERNCING STATUTE

9. FINAL ARGUNENT OF 0.5. ASSIATANT ATTORMEY DOUGLAS PETERSON: VOLIME WII,

page M6, lipes 15 thrv 17, "[HSa'a dealizg cocsins to Jokn lapbros. FEVEN ADCEFT
LiwaoR" TESTINOMY THAT EX'S DRALIEC MARLIMAEA. Be has s drug relatfcmship with
John Lambros]™.

10. HEATUTTAL BY U.3. ATTORNEY PETERSOM: VILIME Y11, pagse 910, lises 8 thru 10;
lines 20 & 21; paga 911, lines 5 chru 24; pags 511, lioes 1% & 20;

11, JUKY INSTRDOTIONS BY JUDGE MURPHY: VOLIME ¥WIL, starts cm pagk 91d.

COmmAl. VEADICY FOEM was ragoasted by Judge Morphy in =y trial as to Commt Oma (1)
tht Consplracy Covmt. Thatafors, Che abowe rsfarsoces to piges wirhio sy Cranscripts,

bave copy of, proves that I could only of besn sentaucad uddar MARLIGARL,
% ﬁ Lhki. i M1(eI{1){N), A MANTENE OF FIVE TEARE O (ST {EEX.
Bopafully the abowe argvawat will sasise you and your ressarch staff aw to Cha
magligencs by Attorney Faulimat. Yoo say even went to add this letter to your
repponss fo Attornay Fevlimar's reqoant for STABMAT JUDGEMENE.

T haws dccached & copy of U.0. wa. BRLE, 178 F.3d 429 (éth Civ. 1999} for your
avleW.

Thanking yom iun advancs for your comtisoed aEsistancs.

ralry,
o Tanlvis

(1]
File
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I'NITED STATES of Awnerica,
Appeilee,

.

Dedsa. NICHOLBON, Appallant,

RELRIT .

1.8, v, NICHOLION 445
ke am 201 F 0 i (e b, 2000

United States of Ammericn, Appelbos,

o

Rodney Dewayne Floyd, Appeilant,
Hﬂuﬂ_ﬂtuuufjmﬁuﬂpﬂum

.

Donald I Milke, also koveen s
Donnis Miller, Appeliant,
Dnited States of America, Appeilee,
L

Frankie Webb, Appeliant, .
United Staten of Americs, Appelion,
. . _ .
- Deshar Sard amel]
Tndied Sistes of Amverica, Appelles,

.
Mugprics Jurowss Melenald, Appellant.
Untted Staiss of Amearien, Appelibes,

.
Jamo Jenkina alec known a0 Joymo -
. Jeakina, Appailani
Nox. -200EA, 9-318EA. W-TASAR L,
S-MTLEA, MW-II3EA, W ALMEA.
' aivl 9011 3EKE A
Tlnitad Siates Court of Appenls,
Tubanittad: Sept. 11, 2000,
© Fied: Nov. L 200
. Denied In No. S83-
o, 2,
Rebsaring Derded in No. 09—
ERGE Naov. 30, 2000 ,
As Corrected Dac B, 2000,
Behearing Denied in No, 00—
1188 Dwwe. 1L, WM,

Defendants were convicted 1o the
United States Digtrict Coort for the East-
ary. District of Aransas, Stophen M Hot-
poper, J., on yarious charyes relating to
thisir irvolvament in j

Sz 4eribogion con-
_apiracy, and they sppealsd. The Court of

Appealn, Richard 8. Arnold, Cireuit Judge,

63.
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hedd thai: {1} evidenoe wvuppotisd comvic-
thorw; (¥ gnverntient $d not bresch ples
agroansent with respect 1o Mebence recom-
mandation for one defendant; (B) discriet
oot did st e in classing second defen-
dant sa career offender nnier Sentansing
Chidelines; (4) third daferdant wae not
matitied to aequitial based on alleged varl-
anca between mdictment and stidence at
trisl on theory that evidence failed $o re-
veal & compiete “wheel omapiay” (B
third deferuiant wan entitled to resentenc-
ing on certaln eharges, to extent that gl
coart, exther than hury, desided Barts noe-
mAly to npose mtenes beyond ststrto-

™ r7 maximom; and (6) foorth defandant’s

senterce had to Ml withtn statubsry masd-

p Mlm of fve vears given ambiguty in

Jury's fecizal fAndings as o whether bhe
distriuted murijmune or soekine bass.

- Affirmed In part; vaokted and remand-

od ih past.

1. Criwdmel Law +=XTL1{2)

Gorernment did not reech pla
agreament Tnder which it o] spreed 1o
vt dewnorerd deperture in sentencing
bassdl on defendant’s sesitenes 1o the
proseartion, where comrt sskad whether
Imowladge of dafendent’s preorinl sopdoet
hed wny offect on guvernmests siitahes
reommendeilon, o proseeotor  siated
that he would oot recommend probation
were it net for the ples agresment. rather
thin undereutting it own motion for
dowrward departure, prosecor TeErely
FEFe B candit remponee to & quastion from
the nrrrt. USEBG. § 5K, pa, 15
USCA

2. Bentencing and Funisiomeni 1556
Even if distriot eotrst eoosddesod dee-
fandart’s mianed pretrinl sarvices appoint-
mants that oemurred before her ploa bar-
guin, court did not abuse s decrietion in
mijecting gonarnmests recimmsndnton af
peobaticon and inatesd in sentencing ber Lo
16 monthe' imprisonment, where defendant
actaally received a dowmwnrd departre of
more than 50% off boltom end of her
mmisnritg range thospita of sonduct on
nrairial relose that Merkt court de-
scrbed w “awiully near contemploows.”

1 FEDERAL REFMORTER. M SERIES

1. Bantwowity and Poniyhoneot e=d1y

Court need not ignore relevant ey,
dinre at sentending hearing Smply b
omupe that evidence: mAy yelate 10 Sy
that preveded defendsnt's ples agreomn:
4. Criminal Low e=2T3.102)

Whether th approve ar reject & phy
agreement ie g matter confidsd 10 woungd
dineretion of the trizl eoart.

i Conspirocy +=47(12)
Comvichion fer conspirscy to datribots
contzolied wobstencen wis supportad by
taxtimony that deferdant booght kifograsn
of cocwne from an-cxmapirator for B25 000,
that he ropestedly bought ndweeouncs
quantiten of craeik from second co-consple
gior b whout $TO0 per conee, and thet
people who bay crack in that cuanbry ge
typically reseliimg i, and by tepos of e
talaphune comvermtions in which delen-
Gant  disciosed drug  ransactions  with
mexnbers of the comapirmty.  Comprehes-
sive Drug Atoee Prewention and Cootpsl
Ast of 1970, § 406, 21 {LB.C.A § M6

§. Semienring and Porisiosent =13

Ttistrict eoort did bot ey [n classing
defendant 25 career offender under S
taneing Guidelires when sentencing him
for conspirsey b darribute eontrolled wub-
rtances, desplte  défendant's  enntentin
that cna of two orior felony convietions on
whith that categorization was based oo
corred during courme of prosent conspine
cy; thers was no evidenon thet deferviant
wpy iovobnad i present conspiracy SO
earlier thao six momths after date he wa
coevietod of rebevant etate offense, apd
firy's gerwrsl verdict hmplicating defer-
dant in consplrecy thet bogan seven
years before the state copviction did ol
peove when hin owm Invoiverment begat
Comprebensire Drng Abuse Prevention
and Cootral Act of 1970, § 406 2
USCA § B4 USSG § 481, 1B
USCA

T. Crimilrial Law €=1124{3)

Court of Appealn would not consde
whether jodge who {awued wiretap ardes

LEHIFIT ©. FaRr,

ileglly in allowing
:tu:dunﬁ]hdmﬂnthefm%
fly Tequired notice to Do
e whioae telephone calla
ol under the crder, sbaent
aefendant that the poatpona
orueed birn any schual harm

gon when he WAb MR
Evid Rule 408, 28 US.C.A

t Covmpiracy ©43(12)
In prosecation for o
pitarte coptroliad  subet
wpi Trot antithed to megd
mﬂmmh
denee a1 trial, based oo h
sridenes Taded to revesl 1
m.‘nﬂMﬂl
dl not connect amch
with the othesn; even if
K periphary wire Unswl
inelinding ety
wita, that plaead appetls
thinge. Compeehermive
wation and Control Act
US.C.A § 846
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erally atiaciosd hle sentence, and govers-
ment. 40 pot smtand that apphicstion of
e de=izion would be barred by Tsagus, B0
thal ismae was pot before the Coart of
Agpesls. 2R UB.CA § 2205

1. Coneplracy wd T(12)
F vidanes eonvictons for
o e T T

Ehhﬂuudlhtrﬁlm-ﬂnfmﬁmttnum
of those thres, and grvernment. miroduced
monersus tapas of drog-related telephoos
calls betwoen mdsfandunt and L pErson
ldeniifiad by moother oodefimdant as the
defendant Comprebemsive Dyog Abuse
FPrevention and Conbenl Art of 1870, § 406,
HUSCA § Bb

1K, [hmnﬂﬁuﬂiﬂhlﬂ.l

mtiat i which a parson identified s de-
fondumt dscusri & pecant drug purchams
ﬂmmmm

Pmmﬁun ad Cortol As of 1970,
45 401, 406, 21 UUS.CA H B4], 886

2l FPEDERAL. REPORTER, M ZERIES

20. Sencencing sod Ponichimesl Sy,
Fazts that determine a defendamy,

statpiary muudrnom penalty must be foang
by jury, pot the judge.

21 Drugs sl Narcotics +=1253
Evidatwe supported defendent’s oo,
vickon for aiding and shatting the distrihg,
tion of cocalne beae, even i deferulant wy
not, presart ot wetual sale, where defendu:
admitiad that he talephoned hie brother tn
order to help co-defendant wrange & mrack
parchase, and jury was presented with s
tape rocardings of conversations betwees
defendant snd hin Teother eegarding the
ransartion, snd three tapes of opovem
ticne hetwaen defendant and co-defemdan,
Compreherwive Drpg Abuss Preventin

and Comtrol Act of 19M, F 801 I
DECA § Bl
22, Criminal Law s=]1023411)

ke, of Appeals coald Dot review ds-

triet court's wentoncig daclpion, whers dis-
et Coorl considersd exsavining it die-

tyeticn to grant & dowmwand depsricre o
smtencing renge bul deedined o do m

3. Ssntencing sed Pordelhassnd 5T
© Where prior convietions are ssotesd
ander separte dociost mombers, amd the
ia oo formam] oider of conpolidation, anvie-
Hore are vounted sspucataly Tor purposes
of santancing guideline gowondng oom-
tation of eriminal histary with mompect Lt
i mententes in onrelssd
eaben. UTSSG § 441207, 18 18CA

o Constitutional Iaw o501

M1}

Sertencing dispacity hetwesn offanes
imvotving crack and those invoiving poewde
cocaina dbs net violate Due Procoss and
Equal Prodhction clausm of the itk
Amandmant  USCA Cepwt Amend. 4
Comprehsnaive Trug Abuse Preventiod
and Control Ast of 1970, § 401, &
UBC.A § H1.

James J. Lesnmeigtar, argued, Litde
Rock, AR, for Nicholeon.
&5,

%

Jimmy Den Estos, arg
AR, for Floyd.,

Mark Alan Jasee argm
AR, for MeDonald,
Danny B Wilkames, argt
AR, for Jenkins.

Before BICHAABRD 5. Al
wd FAGG, Chronit Judges

RICHARD 8 ARNOLI

The foliewing Aefendam
of the following offenses
ment in o Arkanses drug
hrm hk.hnhm of oonm

# USC. § Bil; Fraok
wming oockine best W
distribate, 21 US.C. § M
g 3 frewrm doving »
US.C. 5 924{cX1); Bm
Dopald, of conspirecy 1
tolled mibstanees, 2) 1T
counts of distribiring
LS.C. § 841, and of bei

memion of & firew
L] | ﬁ:‘}{l}, PN E);
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Pervjerw (din-
, where din-
g its i

% do mo
L -7

y A there
fom, covhe-
F PUrpisss
T
et Lo
AUACA
25010,
m oifanass
g perrler
thcens grd

the 1dth
nand. 14;

§ 401, 21

US. ». NECHOLBON . . 148

Ciiw wr 171 Flek 8 (Bl Chr, TR

Jemy Don Eaton, argued, Littie Rock
AR, for Floyd :

Mark Alan Jeass, mrpusd, Little Kook,
AR, for McDonald,

farny B Willinms, argued, Little Kock,
AR, For Jenidinh, :

Patrick C. Harrie, Amistant 1.5 Attor-
sey, argusd, Little Rock, AR (Paula Ca-
sey, .S, Atternay, on the brief), for Unit-
wl States.

Befove RICHARD 8 ARMDLD, LAY,
and FAGG, Cirouit Judges.

RICHARD §. ARNOLD, Cirvuit Judge

The fullowing defendanta were convicted
of the following offences for their invoive-
tvept i an AriGneas drug compivacy: De-
hra Nitholson, of comepirscy to luunder
money o violaton of 18 UHL. § 1956,
Eodney Dewsyne Floyd, of conspirasy 10
distribunie eontrolled rbetances, £1 T.S.C.
I B46, mnd of unlswfiol use of & tebephone
to faciiftate s drug Danasetion 21 US.C.
8 Bity Domald R Miller, of dding and
shetting the dxtribation of coraine hass,
1 AC. 1 84l; Frankia Webh, of pos-
masing cocxine bmpe with the intent to
distribate, 21 1.5.C. § 541, and of posssss-
ing » firewm during 1 drmg offense, 18
UAC § P24ell); Mauriee Jarome M-
Donald, of conspiracy fo detfwte moo-
trolled substaness, 2t TPR.C, § 848, of twy
cunts of dstrfrmting eovaine base, 21
TAC. § 841, and of heing w fadon In Dob-
weior of o freaem 18 UAC
g1y, PN Jemwa J of
consprirny o digtrihote b~
rances, 21 TTA.C, Biﬁ,gdufpn-m:
eoeadirm: iy the fntamt to detribote,
21 UAC. § 841, and Mwrus Sanders, of
cnpirary 1o itnte comitrolled aab-
stancea, 21 TL.3.C. § Bi6.

On  appesl, these opeven defondanta
Taide  varloun  isoes.  Ma.  Nicholaon
disima thet the Dissdet Court sared in
B peoeping the governmenl’s Decom-
metelation of probetion. Mr, Flow ar-
Foes thet the evidenes againgt him did
Rt warrant » conwpiracy convbetion, dis-

KIWINIT 4.

pubes - hie clapaification a8 n career of
fepdar, and apreala. deom the denial of &
motion to exchode evidence Mro Mo
Donaid and ey

xftem, .

On the basis of the fets stabed in ber
presattence ropgrt, sdopted in Ml by e
Court balow andd not chalmoged o sppesd,
My Nicholees: was Hable undar the Ben-
tencing Ouidelined to he. brpwisoned for
aywhers from three years aod one month
o thres jears and tan monthe, In asme-
dance with My Niakplson's Plea Agree-
wuent, howavar, and in exchange fr ber
atyite AN L government witoess, the 1mt-
el Siwlen flod & moton undsr TT38.0G.
§ BX1.1 recommending probation.

At M. Nicholsown's seotencing hesring,
her wiforney raquestsd that ahe receive
probation tather than imprisontnent be-
cause of her statue B 3 gingle mother.
The District Judge fret noled that Ms
Nicholpen had bwire previoualy received

Le.
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e case, Shortly after the Thstriet Court
entared 2 judgment m Mr. Jepkin's caae,

k. The United Siakew did mot oontend, sldwer on

Lo, 48% U5, 288, 10% 5.0 1060 (1989

Wheilher an Approsadl arguonetn 1s Tagge-
baored thits remain: an open quaslon o this
Clreukt,

Z This iramuerien wat correel, oore]thetamnd
ing Mr. Jaokine's arpumemn to te contrary

EENTATT . L7

g0t 1476, 140 L
Edunrds doss m
diffaresit statutory
e Edwards, 58
1475 (Hmiting ok
pol exeead Lt

g T, aLid W
o To the ax
esption aTthoris
firy, to find th
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Court’s decwon in Eduerds v Ueidsd
giadas, Noitier no [ongar applies to cases
where the verdiets ambiguity alfects oly
the jodge’s applieation of the Bentending
Cipdelives within the lmite provided by
sane Seo G2 U5 611, 613-i4, 118
5.0t 1M47B, 140 L Ed 324 708 (1908). But
Edwords does not affect 5 case where
ffferent staintory rsodmume might appiy.
See Kchopnia, B85 112 st E15, 11A 2CL

[20] Tha District Court In the pessest
thet the rule in Nattier

that kird and quantum of drogs.  Sentenc-
ing Tr. at 16. Wa daagres with this anat-
yun, Ta the mcbant that the Naodlis -

soter lmfta by the becis alleged in the

indictneert and found by the jury. Put
smply, fects that exposs 3 defandant to a
punishment greater than that otherwise
legally prwsesiled wwes [for the Sixth
Amendment’s framers] by defindtion ‘ale-
ments' of a separate legul offerwe.” Ap-
| _pvendi, 120 8.CL st 2969 0. 10,

EINTRIT &.

US ». NICHOL3ON
e 01 ES 4 (e v, BN

[21, 22] Mr. Millér raises & su¥ieisncy-
of-tha-ovidenes  prgument rogaedimy  his
somviction for aiding and abetbng the dbs-
bribwrtan of coealne Baes,  He admbn,

H8-520. Mr. Milla's scpomdmt ke
to be that be waa not present st the actual
gale. But even i he wasn't, the jury sockd
have fond that he sihed and shetted it
See [Muidnd Sihder v. Atksins 4T3 F.2d 808

Wranged i el GOl DRabght A TPADdet-
ton). crrt. dewied, 412 US 98], W 3C¢
ZTEL, 87 L.Ed2d 1680 (1978). Mr. Miller
aen argoss thet his mintmal invovemant
Jostifies n dowrrwsrd djooture frotn e
semtencing range. The District Conrt con-
alrdurad - fta discewbion to grant o
dowoeraril depacture ot dactined to. do so.
We cannot review that decidon. Linited
States v Shans, 182 F 3d 1166 ({able), 1998
WL 490182 (Fch Cir 1598) (per corlam).

(¥5] Mr. Sanders chdme thet the Dis-
it Coort erronecusly calcolsted his
erimingl histowy cabegory by adiding oo
puinta for each of three e felony comde-
Homa, According to Mr. Sanders, the
thres corvietons ahould have boan sounted
w one under TLAS.G § LALXMRND), ba
cagee they wete informally consolidated

L7
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IN ONITED STATES DISTRICT COURT
FOR THE DISTRICT OF NIMMEEOTA

INITED STATES OF AMERICA

v, . Docket No. CH 4-85-@2
: Cefandant No, (85)
JOHR GREGORY LAMBROS

Sy P T A P . Sy Ry ey e rm o e ey SR Y By Sur ey

PRESENTENCE INVESTIGATION

Frapared For; The Honcrable Diana B. Murphy
Chief U. &, District Judge
Ereparad By Jay F. Meyar

7. 8. Frobation Gfficer
4326 U, 8. Courthouwa

110 Scuth Pourth Scresc
Minnsapolis, MM S5401-2245
S12/348-1%80

Ralangs Coungel
Douglas P. Peterson Charles Fauylkoer
234 U. B. Courthouysa Bulca 500
110 Scuth Fourth Bryeat T01l Fourth Avenue South
Hinneapolis, MY 55401 Mipneapcolis, MH 55415
§12/348-1500 ) 612/337-9573
Eima/Verdich: On Jamyary 15, 1993, & jury ratwmed quilty
§ verdicte oo Counte 1, 2, 3, and £,
wffcnmn: T 7 coune 1: Coupplracy to Dlatribute i Rxcesw

e of Five Xllograms of Cotalbm, in violation of
41 0.3.C. §% %4l (a} and 346; & Clamgs A falony.

Count, 2; Poasession With Inkent o Digtribute
P.fprm:inutllr Twe Kilogramsa of Cocaine in
violatiom of 21 1.B5.C. § 841; a Clapa B

E.'I.Mi

Count 3: Possession With Intenr to Dlatrihote
xfpmimtnlr Twd FKliograms of Coraine in
violation of 21 U.5.C. § 641; a Clams B

falomy.

Count 4: Possesgion With Igtent ko Ddacribute
Approximately Twe Kilograms of Cocaine in
violarcion of 21 O.%5.C. ¢ 841; a Clasa B
felony,

datubory Fenalty: Count 1: Mandatory life ilmprisonment, up ro

38,000,000 fine, and a %50 spacial assspamant,

&7

Pr.1



" Dpfandant’s Name:
Dockat Number:

John Gregory Lambros
CR 4—B9-8Z2(05)

ate BRevised:
ke SubmiCied to Court:

ptbe of Birth;

nCe S Sex:

stial Security Mumber:
. 5. Mar=hal Wumier:
37 mumber;

ltizanahip:

amber of Dependents:
lucaticnal Leavel:

wal Address:

slaphons:
Lepoalticn;

Counts 2, 31 and 4: A minimum 0 years
imprisonment up to Lifa imprizonment, a
minimum S-yesr term of suparvized releage, a
fine of up to $4,000,000, and a special
aszessment of $50 on =ach count.

YES

Nane .,

":5 1%, 1991,

Ordered detained; in custody.

Defendant I8 subject to  the mapdatory
detention provisions under t8 U.5.C, § 3743,

tn June 22, 1992, the U. 5. Parcle Cosmigemicn
placed a datainer on defendant.

Lawranca Pabbleg (01}

Rolph Amezo (02)

Ira Jayr Berina (03)

Gaorga PFredarick Angela (04}
Pamala Ray Laman (05)
February }{, 1993

March 19, 1993

March 19, 19%3

Avguat 14, 1950 (age 43}

Write/Male
4756=-54-91985
J0436=1 2d

919 916 H

Inited States
Nons

College Graduate
Hone

Bons

. Ct. 1: CBOF life; Ct 2: CBOPF 120
montha; Ct. 2: CBOP 120 monkths: and Ct. §:
CBGP J60 montha; all counts to run ecncurrent
to each othar apd fe CE. 1; 5200 spacial
assessment; and no fine. In custody.

P.2 =t-a,



PART &, THE COFIENIE

1.

Charxges and Cogwictlicoa

On May 17, 1989, a 92-count Indictment was filed in the
Distriect of Minneasocta charging tha dJdefepdance, Lavrencs
#andall Pebbles, Ralph Amera, Ira Jay Harine, George Prederick

Angelo, Jobn dregory Lambros, and Pamela Ray Lamon, with the
following:

Count 1 charged that on or about January 1,
1%83, to Pebruary 27, 1988, Lawrance Randall
fabbles, Ralph Amarg, Ira Jay Barine, Gsorge
Frederick Angelo, Jobhn Gregory Lambyos, mnd
Famala Bay Lemcn with Coompiracy to Distrilute
in Excese of Five (5) Kllograms of Cocaine, in
violation of 21 U.8.C. 1§ 846 and B41(a} (1},

Ciunt 2 charged that on March 4, 1987, Ralph
Amére Travellsd from Massachusetts ko
Mionasota With the Intent to Carxry on 1o an
Unlawful Activicy, Namaly che Distributicn of
Cocaine, in vialacion ol 18 0.8.C.
51 1952 (a) {3} and 1952(L) (1},

Count 3} charged Chat oo Cctobaxy 4, 1987, Raiph
Amaro Possessed With Intent to Distributs

roximately Eight {8] Cunces of CTocains, ia
viclation of 21 T.A.C. 1 $d1ia) (1),

- e E]
- - =

Count 4 charyed chat ob March 4, 1987, Gac

Fraderick Aogela Poesessed With  Iotent ta- o -
Pletribute Approximataly Cme (1) Kilogram of
Cocalne, in wiclation of 21 1.8.C.

¥ 94&l(a){1).

Count 5 charged that o0 July 8, 1947, Jokm -
dragory Lashros and Faswla Ray Leawon Alded and
Abstted Each Othar in the Possession With the
Intant to Distribute roximately Two (1)
Filogramas of Cocaios, viclation of 21
U.8.C. 4% #4lia) (1) and 3.

Count § charged that cn Qctober 23, 19%7, Johao -
Gragory Lambros and Pamela Ray Laman Added and
Abatctad Bach Othar in the Pogeeamnion With tha

..9 Intant to Distribubke Approximately Two (2)

Xilograms of Cocainm, in wviclation of 21
U.5.C, 5% 841(a) (1) and 2.

Count 7 charged that on Decembar 22, 1587, Ira —
Jay Berine Travelled 1o Intarstate Comnarce

1

ENELY N . ;2-){
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from Minneaota to Iowa Wich the Intene to
Carry on in &n Unlawful Activity, thac la the
Discribution of Cocaine, in wviolation af 18
U.5.C. 85§ 1952(at{3) and 1352(b] {1}.

Count 8 chargad that on Dacember 23, 1587, - -
Gecrge Fraderick Angelo and Jobn Gregory

Laskros Alded and Abebtad Each Qther in tha
Fosseasion With the Intent &t¢ Distribute
Approximately Twe (2} Kllograms of Cocalne, in
viplation of 21 U.3.C. §§ G41ia) (1} and 2.

Count 9 charged that om PFebruary 12, 1984,
John Qregery Lambros Travellaed in Intavstatae

E Commeerca from Minnesota to California With the

Intant ta Carry on lp an Unlawful Activity, -
that 1s the Distribution of Cocaline, in
vigplation of 18 U.S8.C. 1F 1952(al (3] and
1952 (k) (1) .

Chn Jupne 5, 1992, Lawrance Randail Pebbles recalved a 50-month
prigou sentence ig U, 2., District Court after he pled quilby
to Consplzacy to Distribuce Cocaine. Thimw santenca was
ordersd to run consecutively co & 3I6-month primcn sentence he
racaived on Nay 11, 1389, for a conviction of Piling Falma Tax
Raturna.

Chazges agalnat Ralph Adwyo were dismisasd in July 1989.

Irw Bariae pled guilty to.-a ane-count Information charging e
of a Comunication Facilicy while Comitring a Drug Of fanse cn

-May 17, 19%1. Ha was saatsoced to 14 monthy isgprlscomenc,

George Fredarick Angelo is a fugitciva.

Cn Daceambar 85, 1599, Famsla Lamon was sentanced to Dwo sonthe
imprisonment after she sxrlier pled guilty o a Superseding
Indicrmgnt charaoing Conspiracy £o Dafraud the Interpal Revenus
Amrvice,

Jebn Gregory Lambros want to trial, The counts in which he
wag named {Counts 1, £, &, and 3] were redqunmbared as Counta 1,
2, 3, and 4. Om January 15, 1593, a Jury returned gquilcy
vardicta on all four counts., Count % was dismigsed by the
Government .

Since the congpiracy extended past MNovembar 1, 1%87, the
Sentenclag Reform Aet of 1584 is applicable to Counta 1 and 4.

Balated Capes

HNona

: 7R

T



According to U.S.5.G. §3¢1.%, comment. {n.3] (b] committing

perjury is the typm of conduct to which the obstruction
enhancemsnt applies.

2%. The defendant daclinad to comment on tha Jury's verdiect,

QIfansw Lavel Computaticns Lavel

30. The Guldeline Manual incorporating guldeline amendmants
affactive Hovamiar 1, 1987, was used to dersrmins the
deufendant's offense lavel.

Jl. Counts 1 and 4 arm qroupad under $3D1.Z2(d4). The
AFgregats lces is used Lo determine the offenge loavel
pursuant o $201.31. Ko further Eltiple count adjustment
ile applicable under §301.4.

32. Counts 3 and 3 are offensss which occurred prior to
Hovemner 1, 1987. However, the drug amounts contained in . -
those counta are included in Count 1, Consplcacy.

Counte 1 and 4 - Copnspizmgy bo Distribots Cosmina

13. Bams Offanss Laval: The guideling for a violation of 21
U.8.C. 55 #41(a) (1] and P46 1is found in ¥201.1 of tha
Guidelings. The basse offense leval ip 3z bacauwa rcha
offense involved morw than five kilograme of socatne, -

34. fpecific Offemes Charactariatics: Nonos, I
35. Vigtim Relsted Adijustmenta: None. ]

26. AMjustmsnt for Eole in the Offengs: Becaune tche
dafendant exercised some decinion-meking authority,
Participaring ic the planning of the cocaine Conspiracy
and exercissd an authoricy over sgveral coconspirators,
two lavele are added undar $3IB1.1(c). '

38. Mjustment for Acasptance af Rasponaihility,
35. Totsl Offense Lavel

40. The offenma of copvicticn im a rconerolled subatanca
oifenay under the meaning of S5491.z. Becauga the
defandant hag two pravicus conviceions for “contralled
substances offenses’ (in 197§ and in 1977} he 1ia
congidered a carear offaender. According to §481.1,
Caraer Offender, cthe defendant’'s offapse levml ls

. R3

33
A7, AMdjustment for (hetructioa of Justice; i |
£
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Onitad States of Anerica.

Jobn Gregory Lambroa,

MRITED BTYATEE BISTRICT COORT

DISTRICT OF MYRNEBDTA

NXIRTHE DIVISI{N

4-89 Crim. B2{D5)

[T TRree

Plaineifs,

ah A Gy

MWimeapolia, Minnepots
Jangary 27, 1994

Defendant . 3100 o clock p.m.

{Sentencingl

BEFORE ME NOBORARLE DIANA E. MORPHY.
CHIEF ONTITED STATER DISTRICT JUDGFK

ntif ¥ : Pooglax R. Peterson,
Agsigtant . B. Attorney

For the Defgndant: Charleas W. Faulknar

Court Reporber: Fdith WM. Kirko

5852 N0, 8. Caurthouse
Minneapolia:. ®iapesaota
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=y bBanefit. And at this polnt in time I would ask Nr.
Faulkner, mt the termination of today's ssntencina hearfng, to
ruqaast " the Couct that he I:hu cemoved from the case.

e OXIRTr Well, thare's one thing hare. Nr.
Lawbros. that's important, and the Court of Appeals han a
rulg, that the lnwyYer who {is present at cthe time of the trial
shonld file the notice of apowal. Unless the notice of mppeal
ia Filed within ten daye, you lose your right to appeal.

o Mr. Faulkoer shouwld file the notice of appedl. 1
anstme you hava ro objectlion to beino ramoced hera: Nr.
Faulikner?

M. FADLEWMER: Hc obiection: Your Honor.

THE SO0RT: Okay. 5o ¥ grant your motion, Nr-
Lasbros. I know that you're indigent. T will sas that
anothar attorney Ls appecinted te repreassnt You on appesl. but
y. Paglinar will De charged wich &i cesronsibility of meting
that the notice of appeal is filed within the ten dayas.

ME. PADLENEN: The notice ip preparsd, Your Bonor,
and will be £iled.

THE COURT: Okay.

DEFENDAMT LAMRRAOS:1 And going back to the
preagentencs invescigation, on page 2, 1'd like the Court to be
aware of No. 2 paragraph. It ptatez that on June Sth Lawrence
Pabhles received a 15-month prison santence.

T believa thara's sgoma law, Titrle 18, 3553, Ap. b»

s 13
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sering that there whould not ba —— that there shounld be mome
contimity betwesn the ipdividval who was the kingein and
thase underneath. I don't know sxactly how to say it.

TAE OOURT: T Xnow what you mawan. You're saying
that hs ;;nt off pretty light compared te what You're faced
with.

DREFENDANT LAFBROS: Well: he's a snitch. And page

Wo. 3, Mr. Pebbles has stated te on that he admite selling

marijurna to me. Fe made the statedent to an outsids

n—

—
individual. and T helieve Mr. Paulknar wan made sware of that

ipformation. And I'd llke it to ¢& on reacord that Mr. Pabblaes
afmits pelling mazijuana to me; and I wanted him uu_hpumud to
state thae.

As You know, T'm hers for allegedly Mr. Fabblers
selling me cocaine. Tt was for marijuana. as I've stated
b-f&t. and he made this statemant. And My. Paul knic vas wade
awure of the fact. I belisva DEA agentx stated that Pabbies
naver sotd me marijoana. That has ¢ do with parageaph 12.

Nr. Angelo is in here. HNr. Angelo was & ::i'.hnt of
aine whett I wae in the imvestment bankino busipess. T dld not
deal drugs with Fr. Angelo. |

On pege 4, paragraph 16, it talks abont Tracy Greer.
stating that she met me at the Sheraton. Tracy Gress
mioldentified ma on the stand during the court proceedlnge.

Again, they say in the presentence inveatigation that she met

F 4.
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nigbtclal prior to going to work for Mr. Pabbles. There would
ba no reason vhateoever for me not to speak to Margaret Puval.

" 1 mean. Lt vas comnvenient for the Govermment to put
that in there. Mnds wara dropped off. They were for legal
nervices bv Ar. Pebblea. But I've known Me. Duval for quite
some time. And, yes, she 4d alsce vinit ay offices in the
IDE, whers she droppad off fonde for options trading with Me.
Pabhlan.

Nombar 26, "When testifying, Lambroxz alsc yepeabsdly

denied dealing cocaine and coatradicted much of the
ineriminating evidance offered by Lawrence Pebblak-" and so

forth:. Then:, again, Mr. Peabbles i3 willing to be

subposnssd -~ in fact. saked to be subposnsed - and I askad

‘[mp- ranlkner to rentify o the fact that he raceived & falz

from attorney Jeff Orr, atating that Mr. Pebblex would be
availeble for sobpoans TFor sentencing, atating that he 4i4

marijuans bosinesas, fevelry. and other liguidation buslness.
iy S ——

——

— Ii that hnt true. Nr. Faniknec?
MR. FAILFKAER: DBoss the Court want ma o answer

thess gueationz at thig polnt?

*HE COURT: Well, I thinpk it's Srcelevant hers as
tar ana —— the record right now is abont your objectlonk to the
BRY.

DEFRNDANT LAMBROS: Well, this is @y objection. I

22

wapt him to verify te.
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MME COORT: Welk, Ar. -~

DEFENDANT LAMBRDS+ T: says marijuann. T want him

—
——

)
to ~—

™ME OOORT:1 T Jjust will asesuma. for purposes of the

record; that all of that lz true: for purposas of what we have

to 4o today.

DEPENDANT LAMDROS: And on page 7 it talks about
copmitting perjury. Mer. Petarson is saying I don’'t have
implanta. Yet tha Court won't let me have an MAI. May &th, T
went to Abbat t—Northwestern Bospltal.

THE ODORT1 Okay: let's not get into that. T Just

iasued anothar ocder an 1t. Y know that voo Jdisaoree with it/

Thut let's nat get inta that new.

DEFENDART LAMBROE: Okay. Mumbar 36, T ezercised
apthority over Iindividoals. Y Aldn't sxercise authority over
anybody, because I wasn't doing cocsine humipess. 5o 1
disagree with ths sahanosment of two pointa.-

Womber 40 talks about wy pravious comvietiona. As
ro conatitotional law in Brazil, the wpeclalty doctrine
applises; thuos, all pravisus offensea are net applicable here.

I wad acrested on the parola wielation warrant. The
Buprems Court in Braril threv it out, bacawse it wam not
sppllcabie. ¥ vou look in the trsaty of lﬁ'rlditiun betwaen
the Tnlted States and Brazil, you will netice that any <ffence

78,

has to ba dealt with in o =special -~




