LAMBEOS va, U.B.h., Appanl Bo. D]1-1671

19

Pairict Comxt Ba. 4—89-82 (erisxisal}), Mistrict of Mionagota.

I certlfy uvnday the pamalty of patiuzy thet T wailed the Following:

PETITIONER LAMBROE' REAPONGE TO OFPOSITION OF TEE THNITED STATES TO
PETITIONEL '3 AFPLICATION TO FILE SECOND OK SDCCESSIVE SECTIOWM 2153
PETITIOM, DUTER JULY 1&, 7001. This dotosemt is datsd; JRY 23, 301.

oo this TAth B&T OF JULY, 7001, from the U.5. Penitentizcy Lesveowarth mailroow,
to the following individuale via 7.5. MHail TOR 7ILIC IN THIN ACTION:

l.

1.

Rag-
Eisi
riul

CLENK,

U.5. CODRT OF APPEALS TOR THE RTICHTE CIRCTIT
Theaus ¥F. Eaglaton Court Eoupn

Room 24,339

111 douth 10ch Strast

8¢, Louis, Misgouri 63102

INSURED MAITL RECEIFT 0. Tr-4l4-330-491-04

POL FILIRG: Ope {1} ovigioxl and thres (3} coples.

Jelfcay B, Taulgan, Aaglstant T.8. Attorpwy
0.5. Attorweys Office, Dintyice of Niooascta
& 10.8. Courthooss

) Zsuth Towrch Btreat

Minneapolis, MNipnesora 55415

IRTERNET RELEASE T0 GLOBAL ATMAN RICHTS GEOOYS AND BOYCOIT BRALIL SUPPORTERS.

Yegery Tos, Pra 5S¢
No. DOwib-114
Fenitesatiary Lesvemorth
Box OO0

LawvenwoTth, Eansas 55048=-1000 O5A
ek »ite: wew.brexilboyspii.oxg



URITED Q3TATES COORT OF AFFPELLS
POR THE ELGHTR CIRCOIT

i ARCETY LAMME, * CIFVIL AFPEAL IO, O1-2571
Fetitioner/Appallent, " EX: CRINTHAL W0, 4-B9-HZ,
- " U.3. Ddekrice Court for the Disrriet of
' Minnegota, Fourth Divipfon.
IETED STATEA OF AMKRILE, *

Raapondant /Appelles. A AFFIDAYIT NEM

FITITI(NER LAMEROS" EESPOREE TD OFPOEITION OF
TEE THITED FRATES TO FETTTIONER'S APPLICATION

O FOX VECORD 0h SOCCESSIVE SECTLON 1133 PETITION,
DATED JAX 14, 21,

Fetitioner JOBH GREGOKY LAMBBLS, Fro B¢, (herslnafter MOVANT) respones
to the govarnmssnt's motlon daced Jely 16, 2001, satitled, “OPPOSITION OF THE
TNLTED STATEE TO PETITIORER'S APPLICATION TO FILE SECOND O) SUCCESSIVE SECTLON
2155 PETITION."

Movant denier sach and every saterial allegation contained ic the above
spticled plsading by the povernment doted July 16, Z00L, except 26 hereinafCer may
ba expregaed and specifically admiceed.

Tha followipg informacion L1s being prassnted under penaley of perjury
and 1@ crue and correct to the best of thie Movant's knowledge:

1. The govarmaent 19 correct in that Moveant ia Filing & successlve

petlelon under Z8 T.8.C, ¥22155 ralsing cleime based on AFFRENDI wva. NEW JERESEY,

120 S.Ce. 1348 (70000,
2, The government cequests thiz court to deay this Mowant's request to
file & successive section 2155 patition becauss this court has held che Supreme Court

har not sade APPRENDI vetroactive o cased o collatexal raviaw.



3. The govermmdnt Fails to gtate that the THIAD CIRCTIT has held

that ¢ pew Supreps Court cass may be mide YetToactlively applicable to ceame oo
collaternl review, and tharafors celief wmiy be had on & pecond oar susceaplive
§2255 motion under §21255, 1f the ceee falls withiz one of the TEACUE sxceaptiona.

See, VEST we, VAUCGHN, 204 F.3d 53, 5% (3rd Cir. 20MM;. Alpo, the NINTH CTRCTITY

requires application of the TEAGUE analysis t¢ sacond and guccassiva petitioma
mdar §2255 and held that idencicel language set Forth in 23 D.5.C. §2244(b) 414
not aat & new standard, but rather codified the rakropctivity sat forth in TELOE

wn. LANE, 489 TU.B. 288 {1589}, Ses, FLOWERE wa. WALTER, 23% F.24 1095, 1102-D4

(9th Cir. 2001). The FLOWERE ceurt bald, os satcters of firet impragsicn, that:
"[a]ln sxprass statsmant of retreactivicy by the Supreme Court is npt requirsd Eor

a habass claim to rely oo “a cow vule of constitutionsl law, mads vatroantive ta
cages on collatarsl review by The Sopréemt Cowet"™ withinm the maaning of the Anti-
terroriem and Effective Death Fanuley Act (AFDPA), such that tha claim can ba pra-
pantad in a BECOMD OF SUCCESSIVE HABEAS PETITION." ({emphasis addad), Zaa, FLINTAR,

at 109E,
TILER ws. CAIN, Coss B, 0-5%],. Declded Jwis 28, 2001 by ¢t 0.5, Seprams Ceort:

4, The govarcmemt DID BOY sddraes the U.5. Suprems Court finding in
TYLEE ve. CAIN, Cape No. O00-59&1, ducided Juoe 28, 2], within lcs' ragpones
dated July 15, T0D1.

2. Tha Suprema Court revieved the requirsamnts for ratroastisiry in
some graet datall io TYLEL. Thie Movaofl bellevas the Court concluded thet m cass
can ba made retroactive, 1f ths Suprume Court says that it is retrosctive, OR IF
IT IFRECIFICALLY AFFLIES THE EATYEL EEYRASYIVELY. The Court found that nefithar a
SFECIYIC STATIMENT, nor a EFECIFILC AFFLICAYIONW of CAGE bhad been asde retroactiva,

thetafors the lower courts in TFLER did not hawve che authority to apply CAGE



teattonctively. The Couvt howaver did pot decide whathar CAGE ehould be applied
ratroactively, thay limited their helding by saylog that the igsus cf whether CAGE
should be applied ratroactively wvag oot hefora tham.

G. Movant alac beligves that FOOT HOTE 1 io TYLEE va. CAIN 1a very

ingkruckive ap to AFDFA requirsssots: "[T}hin requiresent diffara from the cos
that applicanta suat satisfy in order to aobtain permission from the ONMETE OF AFPFIALE
to File & aecond or succepaive patiticon. As noted above, a COOURT OF APPEALS may
ATTBORIZE guch a Eiling only if it datermines that the applicant makea a "PRIMA
FACIE SROWMING" that tha applicatico gatigfiay tha gEstutory standard. $228&8CBICANEC).
But to gurviva digpmispal in dietrict courk, tha applicant mest “sholvwl™ that the
clein satisfles the standerd.” Ees, TELEL, PFoot Wore 3,

T. Mowant bajiavag that ha bhay satisfisd che atendard of saking a
"PRIMA PACTE ZBOMIMGT™ ta cthis Court.

n. Howant DOES ROT have wccess to the owver fifth (50) cases RENAMDED

by the United Scates Suprens Court a4 to vwiolatlonma of APPRENDL va. NEW JERSEY,

12 5.Ct. 2348 (2000}, to decersins if tha Suprews Court TS wade a SPRCIFIC
AMFLICATION or SPECIFIC STEATIMENT as tc nl:rml:iﬂl:r.

9. EEVIR, THE SUPRENE COURT MAT OF MADE APMRREDI RETROACTIVE LN,
H.5. wa. SWITH, 741 F.3d 546 (7th Cir. 2001). This Hovant rsgoeste this court to
review U.5, va, ZMITE an €0 the Supreas Court making & EFECIFIC AFFLICATION OF
METROMCTIVITI to APPARMDI. In SMITH the U.5. Supress Court MANDED Saith'e cage
AFTER the Seventh Circult affirsed his drug conspiracy on DIRECT APPEAL due to &
watiom filed for ressntencing onder Ticle 18 U,3.C. 1358Z(ec). The U.5. Suprese Court
clte for remand i, SMITH wa. 0.5., Mo, O0-5198, 148 L.E4.2d 270 (2004)), The
Seventh Cirvcult stated, "[Flor & FOURTH TINE we conalder srguments presented by
Anthomy Smith. The firvet time the cana was hace, o direct Appadl Erom his
conViction, wa reajsctad mont of hie concteations buc cemanded for Iaquivy loke the

popeibilicy of juror prajuiice.. . . The dietrict court realectad Smith's posicicon

i.



ot Coiand, and we affirsed it Ao wpublished order. . . In April 19%5 Swith
began the curredt round of proceediega by fildng a motion for repantencing ander
13 T.B.C. $3302{¢}, conteunding that & xretroactive changea in the Sentsncing
Guicalines Tequired a4 reduction in his sentanca. . . . BIT AFTER ISSOTEG AFFREEDT

va. WEN JERAEY, 120 §.Ct. 24& (2000), THE SUFEEME COURT REEMANDED BMITH'E CASE TO

TE TOR FIETENA OOWSIDERLTION.™
L T ———

0, Movant offered this Court wm overview of RIVERD wa. RDAIWAY EXPRESS,

128 L.E&,24 174, 278, Head Xotse Ha, b (1994), m page 11 of hic MFMCRANDIM OF

FACT ARD 1AM, ae to the Supress Courts' view on the EETROACTIVE AFFLICATION of &

JIRICIAL INTEAMEETATION OF AN EXLSTING ATAYHTE. The Supresa Court held;

"Iu, %b. A judiciasl conetruction of & STATEYE lg an
AUTHBORITATIVE STATEMENTY OF WHAT THE STATUTE MEANT AEFORE
AS WELL AS AFTiE THEE DICIRLON of tha caxe xiving rise

to that comatruction: . . . BOT VHEN THE [INITED 3TATES
SUPEREME COTRY COESTTENEE 4 ETATOTE, THE SUPKEME COURT 13
EXFLAINIWG ITS OEDERSTANDING OF TEAT THEE STATETE BAE MEANT
SONTIMAELY ZINCK YEE DATE TEEN TEE STATHTE BECAMK LMW

in statutory casea, tha Suprams Court has 0 MITEORITT to
depatt from the coograssional command patting the EFFECTIVTE
DAYE OF 4 LN TELT OTEGEEEE BiE EEACTED. ™

11, Alep EIVERS, at ZB9, atatad:

"It im this Court's respcesibility to say what = stetute
tvbactix, and oncs the court bas apokan, ir 1&g the dutr of
othet tourcts o respact that understanding of rhe governing
tula of law. A jodicial comatructiom of a STATUTE 1 am
aul feoritative stuCwmant of what the ETATUTE EEMET AERE
A WELL AF ATTIERE TEE DECTAITE DF TEE CARE GIYDNG RISE IO -
TRAY CORSTEDCTION. ™

lz. Thia fovanc ia YEET CONCERNED aa to this court's position as to

the AEDEA ONE-TELR GUACK FIRTOD in authorizing a SDCCESSIVE 12255, Thin problem
cecureed when pro pe litiganta €£1iled and court's defsultsd there MNILEY/BOUBLEY

ATgumants. Swa, BATLEY wa. T.9., 133 L_E4,24 472 {i995) aod BOVELETY ve. 0.5..

150 L.BEd.2d 828 (1996). Thia can be prowan by reviewing the 2ECOND CIRCUIT dacision

Zn 8 cage digeueeing BATLEY va, T,5,, that the OFE {1} TEAR EEGAN to tun when

&,



!  BAILEY was dacided (BOT WENN IT WAS APPYLIND EEVROACTIVELY IN POUMARY ve. U.8.).

Saa, TAIZFTWMAN ve. U.85., [24& ¥,3d 361, 371 sand Foct Wote 13 {(lod Cir. 1997). This
Court receantly staced in ABMILLAR ws. U,3., Z&0 F.34 EAY, EBAE (Bth Cir. 2041},
[Z]van aasuming the velidity of his contention, we Jeclioe to suthorize a SICCESSTVE
JEI53 procasding bacauas ABDULLAHTs  BATLEY clein i¢c YIME—SANNND. AEDPA establishes
a OEE-YEAR CHACE FREMLOD, EMDING OW APRIL 34, 1997, in wvhich federal defsndants were
sotherdesd to File 2 52255 motion beaged on claimn aricking on the detw of ite
whactusnt . . . Consequantly, ABDULLAR had to apwert his BATIEY clsiw FEIOR $0

APMRIL 24, 1997." (amphasis sdded). See, ABDULLAH, at Z40 F.3d at 886.

13. Thirs Hovant ir reqosnting thiz Court to ceview D.8. wva. SMITA,
28] P.3d 5&é (Tth Cir. 20K1) amd cha over fifth (503 ceses the Suprama Court
EEMAMPT as to viclatiomy of AFFEENDI. Movant balisves the Supress Court sads
AFFAENDT IETROACTIVE to cames oun collatetal review in 0.5, vs. EWITH. Sas. parazraph
oloe (3) In thie motion for . an ovarvlew.

14, Hovent, as par his repding of TTLEL ws. CAIN, belisves that this
Court bas the duty to determine that chis Movant bas made a "FiIMA FACIE SRONINC"
£o maciedy tha atsatutory stasdard to flls & wacond pr soccessive $2253 petition.

11. 1f this Coure doas pot cheoss to give IXTROACTIVE AFPLICATION of
this MWowuni's requeat to Fils & pecond or pmceaanive 12255, thia Mowvant is
rafuenting thin Court to kold ¢his sbovs-antitled spplicatiown TW ABETANCE pavding
tha Suprems Court's resoluvticon of when AFFRENDT will be made retroactive to casas
on collateral reviaw. This ratiomsl slivuld cocastvs ths rapources of this Court.

I&. I JOHR CREQOEY LAMEEDS declars uvnder psmaley of perjury chat the
Eoregoing is trus and corrsce pursummt to Titls 28 T.f.C.A., BacCiom 1746,

EXECUTED OF: July 73, 20H1

T W,
:un'ry: mﬁ-lli
.f. Fanicancisry Lesvemvorth, P.0. Box 1000, Lewvenvorth, Xengas G604B-104H)

Wb mitsr ww.braxiloyeott.ort 5



