July 11, 200

John Gregory Laobros

¥eg. Ho. 0043R=124

U.5. Fenitentiary Leavenwortbh

P.O. Box 1000

Leavenworth, HKansas Hb0LE-LHHO 054
Web slta: www.brazilbpycotb.org

CLERFE

T.5. Court of Appenls For the Elghth Clreuilc
Thowmas F. Baglebon Coort House

Foom 14,329

111 South §dth Stroest

£t. Loule, HKissowrl 63102

D.5. CERTLFIED MATL WO. 7OO1-0320-0005-1583-3062

RE: 102=-7026, O5A wa. LAMERRDS
District of Minnesota CourtfAGency Mo.'s: Civii Mo, 99-28 (nso)
Griminal Wo. A-39-82{5){u51)

Dear Clerk:

Attached for FILIMG in the abova-entltled actiovon 1s the following doconenc:

a. [PETITION FOR REHEARTHG (FRAP &40) WITH A SUGCESTIDE FOR REHEAKLING EN BANC
(FEAF 35). Dated: July 11, 2002

tFlease find five {3} copies of the abova, as per Bule 40A [or bive Elghth Cleculre.
Thanking you 1in sdvance for your continved assistance lm Chis matter.
Blnecerel

e

[tegotry Lambraz, Pro Se

CERTIFICATE OF SERVICE

1 declare under the penaley of perjury that a true and correct copy of the ahowe
ligted document/mobian wes wmail within a stampted addressed envelope from the
3P leavenwortn Matlraom on Ehia 11th day of July, 2002, Lo:

1. U.%, AtEopney's Office, Ddatrict of Minnesota, U.5. Federal CourtHouse, Suitc €99,
00 Seoock d4ch Screet, Minneapolils, Minnesota 553415,

2. LLERE, U.%. Guourt of Appeals for the Elghth Cireult as sddressed above.

i il

G{Lgéry Lamhros

‘s‘
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"sfter carefiully reviewing the peblbkloner's request,

and for the ZAME BEASONS that thls coure denled petitioner’s
previcus mofiom, the court conplodes that peticioner has
Failed to meet the requizite ghowing for this court to ilssue
a certiticate of appeslability." Bee, Mayw 29, 2002, DRDER
by Judge Noty, page I. [(emphesis added)

2. Thitc coure szhauld grent 8 rehearing or ic the altercative 2 Te-
hearing en bane As o materfal maceer of law and tact was overlooked In declcing
thiz case, and which, had i€ been piven consideratiom, would probably have brouvght

about a different teswlt. See, BOARD we, BEOWM & BOOT, INWC, 206 F.2d4 73 (89th Cir.

14537
q. Thiz Court'e opinion is in conflict with idemtifiable reasons
{ne granting & cevtificare of appealabllity, as the Tnlted States Supremes Court

has: CRANTED CERTIORART to Teview the "SANE QUESTIOR™ in ancther case an Aprll 22,

2002, Ln ABDUR'BAHMAN wva. BELL, WARDEN, #01-9094, as to fhe fallowing questions:

= Did the Simxth Clreuidt err in helding, in square
canflict with decdaion of this court amd other cirtewits,
THAT EVERY FED.R.CIV.P. 60(b) MOTION CONSTITUTES FROHIBITED
¥SEOOND OR SINCESSIVE™ BABEAS PETITION AS MATTER OF LAN?
-I::-..'rnphm:h: adderd}

b. Dops coort of appeals abuse Ibks diserestlion in refusing
to permit croslderation af vital intervening Legal development
vhen failure to de o precludes habeas petitioner from ever
recelving apy adfudicabion of hiz claies on merlts?

EIMTEIT A: (CRIMIMAL LAY REPORTER, april 24, 200F, wolume L, Ho. &, Pages 2016
ard 20233

FACTS

4. Feax 1969 thru 1977, Bobert . Repner bweld Ehe positian af U, 5.
Attorney in Mianesota, during which time be indicted and prozecoted Appelleant
1o cheee (31} evieinal proceedings, as per his statatoey dety, Ticle 2E D.5.C.
§54/), as orher arcarneva within his office are only asslstancs, 2B U.5.C. §F 34

and $43. See, U.5. va. ARNPRIESTER, 37 F.3d 466, 467 (%9th Cfr. 19943. 1U.5.

Attorney Renner perfanally aigned two () af the [ndlcCments againat Appellant.

2.



2. Mo March 4, 1476, TU.5. Attorney Benner indbicbed appeltani
[n firiminal Fila Ho. CR=l=78=1T7 for wiolations of Title 18 U.%.0. Yeeclans | ]|
and 114, Defendant was 1llegally Indicted and sentecced on Juze 21, 197&, aso
the oripe DID BOT occur on federal property. U.S. Attoroey Beoser PALSTFTED
DOCIMENTS Ea che U.5. Court of Appeals for the Efghth Circuidt, stakiog thac
Appellanc Lazhroas was indicted and plead gullty to violetfoos of TItle 18 W,%.0,

I11 and 1114, not 114 =y wtated in the indictment. Eee, U.5. va. LAMBROR, Al4

F.Z2d 177, 180 [(Eth Cir. 19RO, WU.5, Attorney Benner vaged illegal indictmeck

CR-J1-T&-17 ta leverage a negotlated plea of guilicy fraw Appellant rp unrelated

charges. Dee, U 8. rvs, TAMBROS. 544 F.2d 362 (8th Clr. 197A). EXNTRTT B:
(Februacey 15, 200Z, John Gregory Lembros' FILING OF COMPLALNT apainst ¥innesoca
Attotseys PETER J. THOMPSOW, JOSEPH T. WALRRAM, and ROBERT . RENNER. to Edward
Jo Gleary, Nirtector of thae Gffice of Lawyers Professlonat Responsibd1ity, 5t. Paul,
Minoesotal .,

f. On February 10, 1997, the oow Honorable Robert G, Renner BESENTENCED

fppellant LAMBERS, as per the ORDER af this Dvurt, L an FNEANCED SENTEMCE based

on the three (3] criminal indictments he indicted Apprllant on inm 1475 and 1974,

lncluding ILLEGAL INDMICTHERT Cr-1-746-17. ez, .5, wis. LAMBROS, 65 F.3d &% {8th

Cir. L9%5).

7. On or about April 24, 2001, Appellant Lambros Filed Lis "FOTION
TD WACATE ALL JUIMREMTS AND OHDERS EY UNITED STATES DISTRICT [NURT JUDGE EOBERT
G. RENKEX FURSUANT TO ROLE &O(b) (&) OF THE FEDERAL RiULES OF TVIT, FROCEDURE FOR

VIOLATIONS OF TITLE 78 D.5.C.A. § 4553," az per the dipecclon of LILJEBERG ws.

HEALTH SERVICES CORP., 456 C.5. B47Y, 100 L.EA.24 855, 108 5.0, 2104 [(155R)(Rule

ﬁ'ﬂ{h}{ﬁ} relief from fimal j'l.bd,ElEI!t iz neither -:'.a.l'_egl::lrl.-:_'..'l:].].:.r arz lable nor categor=-

ically unavallable for sll) viclations of #4355 . . . . 2 comct, in meking =such a
detersination, mest contlmougly bear In mind that, in order to perform 1es function
in the best way, JUSTICE MUST SATIEFY THAE APPFARANCE OF JUSTICE:; . . .Y LILJEBERL,

100 L.EdZd at BI&-57.



B. M March OB, 3007, Judge Doty, ORDERED that nppellant Lambros'
Bule GO{BICHY he created as a petitien puresmant to I8 U.5.C. §I335, quoting

BOLDER vo. ARMONWTEGLT, 983 F.2d 98, %% {&ch Lir. 19937; DLATR wvs. ARMONTROUT,

76 F.2d 1130, 1134 [(Bth Cir. Lo} .
. This court, the Fighth Circuit, currently holds thar Rule &O0(B) (A}

motions are the Funetional equivalent of a second petition far a writ of haheas

corpus. See, BOLDER and BLATE. The Second Circuit Court af Appesls has REVIEWED

and DISAGRETD with this Gourk's rulings in BILDER snd BLATE in RONRCGOEE wa. HITCHELL,

752 F.34 L9l, 19E-2040 snd fo. 2 on page 200 {Znd Cir. *Qaly.

10, 0n April #2, 2002, the U.5. Supreme Court GRAMTED GERTIORARY

on the guestlon, "Did the Sixth Circuit w#rr in Lolding, in squate cenflict with

decisfon of this court and ather circvits, THAT EVERY FED.R.CIV.P. 60{b) MOTION

CONSTITUTES PROAIRITED “SECOND OR SUCCESSIYE" HAREAS PETITION AS MATTER OF LAWT"

See, ADDELR'DAHMAN vwi. BELL, WARDEN, #D01-9094, EXHIBIT 4.

LL- f Way 29, 2002, Judge Doty, TEDERED that Appellant lambros'
applicacion feor cetcificace of appealsbility be DEWIED, for the same reasonsg that
the Ddaerdct Court owtllued gl ardered within the Harch 0B, 2007, QRIEE.

2. On July 1, 2002, thia Court, the Eighth Circuir, affimmed che
Judement of the distecict coure for the reascna atated within the disgrlce crrt'a

March 0B, 2002 and MWay 29, 2002, JROERS.

I. THE FANEL DVERLOOKED OR MISAPPREHENDED THE FROFER STANDARD OF REVLIEW
WEEN TEFE UNTTED STATES SDOPEEME OCURT EAS ALREADT GRANTED CERTIORART
IN OTHER CASE RALZIMG THE SAME CONSTITUTIONAL QUESTION, INDICATING
THEAT TBE CONSTTTUTIOMAL QUESTICN THE CERTIFICATE APPLICART HAS
PRESENTED IS “SUBSTANTIAL.™

131. The panel’s decislon [In denying Appellant'a elailm is im conflict

4. 5*I



wlEh Edentdflal)e cenwrms Tor geanklng a certiflcate of appealabllity, "The
Inleed Scacey Supreme CowrkE bag granced certiorarcd to review o Ysimilar™ question
in snother case.”  See, LIEBMAN, Federsl NWabeas Practice and Procedure, Second Ed.,
T9%4, ac pages LO79-1082 .0 {val lecced ciases.)

[ 4. o Aprdl 22, 2002, che .5, Supreme Court SCBANTED CERETICRARL on
Elbe gquescioa, '"'0Did the $ixeh Clecuit err in holdings in sguare conflict with
decfisian of this court and other clecoits, THAT EVERY FED.R.CIV.F. 50{b)} MOTION
CONSTITUTES FROATRTTENR "SECONT OR SOCCESSIVE™ HABEAS PETITION AS MATTER OF LAWT"

L5 Alusc, the Svcond Ciccufit Court of Appeala ds in square eeniElict

with chis courk and has stated same within RODRIGUEZ wa. MITCHELL, 252 F.3d Lat,

193200, and fn. 2 on page 200 (Znd Cir. 20013{"We now rule that a motion undet
Bule Bl(b) ro wvacate a judgment denying habeas IS BWOT & cecond or aucceasive
habeas peEleion and should thercfere be treated s any other motion under ROLE
AOBY. " [d. ar 198).

(L Therefore, the district court erred and this panel averlooked and
erred in halding, In square conflict with the second circuit and the Unidted States
Supreme Coutt, that every Fed.R.Civ.P. &0(b} {6} motion constitutes prabibfced "second

or successive” habeas petition 83 matter of law. See, BLAIR vs. ARMONTEQUT, 976

F.2d 1137, LL34 {8th Cir. 1992{holding that & "Bule SO{b}{5) wotien [L]x the

functicnel egulivalent of a second petitlon for a wrilt of habeas corpos™y. Quatlng,

RODRIGUEZ va. MITCHELL, 252 F.3d 191, 200 fn. 2 (Z2nd Cdr. 20017.

17. Becauze the above conflict was not addressed by thlys Panel, this

Court should GEAHNT REHEAKRIKD with a sugeestian {oy KEEHEARING EM BANC-

STANDARD OF ADNMICATION

14. In BAREFMYT <a. ESTELLE, the Supreme Caart held thayt the standard

for granting a certificate of probable cauze 13 whether the applicant has presented

a non=frivolouws gueation, one whicrh "juriats af reason"™ could debate:

5.



1n requiring a "question aof some aubatance™, or a
“eukztantial showing of denial of [a] federal right™,
obyiously the pebikioner need not show that he should
ptevall on the merits. He has already falled Iin thst
endeavor. Hather, he snat demonatrate that the [ssues

are debatable amonp jurisis of reascon; that 8 courk could
cesolve Ehe issces [In a Jifferent wmanner|; or that the
questions are "adequate to desetrve encoutragement Eo proceed
Eurther."™ [&453 D.5. at 89% [(internal citaticos ocwltbed).]

15, Doubts zbout whether Eo 1ague a certdfidcate should be RESOLVELR

IN FAYOR OF THE APTELIANT. See FULLER w3 JOHWEOW, 114 F.3d 491, 495 {3th Cir.

1997); BUATON we. COLLIMS, 925 F.24 816, 819 (5th Cir.), cert. denfed 498 1.5,

1128 (19%1].

20 . Grant or denial of a certdficate of appealabillty 1s notb discrec-
lonary; 1f the movant has made the showlng required don BAREFDRY and codified In

ARNA, the ecertiflcabe wuzE fxswe. Hae, LOEMG oo, IEENE, FI2 L.FEd.2d 996, @98

tos. 4%, 4%2 (1991} {reviewing the Jdenial ol s certifdcate of probable caose

by a pourt of appeals)}("The order af the Gowrt of appeals did oot cite or ANALYZE
this linc of avthority as teflected Io Estea, which had been decided before the
Hinth Circuit dssues 4ts ruling.” {emphasis added) Id. LO7ZADA, 112 L.Ed.24 at 2al].

21. In SLACK ws. McDANIEL, 323% U.5. 473, 484, 146 L.Ed.2d 542, 554-

333 {2000%, the Supreme Court has mere recently summarized the teat for granting
a certiflcave of appealabdlicy (COAY, and bas applled e Lo sieuatdions - such as
the ground for rellef o thils case - in which « denfal of reliet 15 bused on an
asscrted faflure of Appellant andfor hisfher counscl to sdhere te procedural rules:

"Where o distrigt court bag rejected the constitutional
clalzs on the merlts, the showing roquiced to satiefy

§ I2530c) Ly stralghiferward: The petitioner must
deximgtrate that reasooable Jurlsts wiuld find the districe
court's assesspent of the constitutional clsims debatable
Ar WIGnE.

The issue beocomes sowmewhat wore complicated where, as here,

the district rcourt diswmisses the petition based on PROCEDTURAL
CROTNDS. We hold s follows: When the districk court

denies a habeas petitdon on PROCENORAL GHOUWDE wiclboue eeaching




the pelsoner's underlyving constitubional claim,

a CDA SHBOULD ISSWE when the prizoner shows, ac beast,
that jurisis of rveason wowld Eind Lt dehacable

whether the petition atates = valid rlalm of the

denial of a cowstitucional right and rthat Jurlsts

of ressen would Elnd 1t debetable whether the distelet
court was correct in its PROCEDDAAL EOLIRG." (emphasis
added]

ZE. Appellant lambros has clesrly zet the standard of Adjudication
get by the T.5. Supreme Court dn granting his certificate ol appealabilfcy {(COAD,

aa the jurlsts of teason that have found Judge Dedy's FROCEDURAL HOLLNG and this

Court's holding In BLAIR wvg. ARMONTROUT, 976 F.#d 1130, 1134 (Brch Gir. 19492 ("Rule

GO(b]f6) motion 1115 ehe Functlonal equivalent of & second petlilon for a writ

of habess corpus"), debatab]le. See, ABDUR'RAMMAYM ve. HELL, WARDENW, #Ql-9034,

Exhibit &, U.E. Supreme Court GRANTED CERTIORARL on april 22, #00%, om the very
same guestlon; and RODRIGUEX ws. MITCHELL, 252 F.3d 1%L, L98-200, and fe. 3 ca
page 200 {Ind Cir. 2000)("We now rule thac a motion under ROLE &0(b) to wacufe

a Judgezent denying habeas 15 HOT a Gegand or succesaive habeas petiton and shewld

therefnre he treated as any other mation wnder ADLE &3(b)." 1d. at 198).

CORCLIS LOH

23, For the above statad reaspnys the Appellant requests o REHEARING

with a supgestlon for REHEARING EN BANC oo the lusues prezented.

INEWORN DECLARATION TNDER PEMALTY 4F PERIORY

24, I declare under penalry af perjoey Chat the foregoing 15 true

And corvect., Tiele 28 W.5.C.A. §LT7OA,

FRXEGUTEND (N:  (Fuly L, 2002

Eﬂapmctfﬂlly submitted,

n Gregory Lambros, Fro Se
Reg. No. 0O0436-124, USF Leavenwarth, P.00. Box 1000, Leavenworth., Xansas 664B-1{00
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