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QUESTION FRESENTED

DIND THE ETIGHTH CTRCUIT ERR TN AOLDIKG, IN SOUARE CONFLICT WITH DECISTONS OF
THIS CIMIRT AND OTHER CIRCOITS, THAT EVEEY FEDERAL ENLE OF CIVIL PROCEIMIRE
600k} (A} MOTION COMSTITOTES PFROHIBITED “SECOND OR SUCCESSIVE™ HABEAS FETITION

Tk
AS A MATTER OF LAWT

#% Note: On April 22, 2002, this Court greanted certlorarl to review the above

gquescion in ABU-ALIL ABDUR"RAHMAN vs. RICEY BELL, WARDEN, Ko. 0l=9094:

{1} Did 5ixzth Circult err in helding, in square conflicc
vith decisions of this court and other cireuits, that
every Fed.R.Civ.F, 60(bk) motiom comgtitutes prohibited
"second or successive" habeas petition as matter of law!

On December 10, 2002, this Court, Per Curiam, dismissed ABU-ALT ABDUR"RAHHAN vs.

RICEY BELL, WARDEN, No. 01-909%, stating "The writ of certiorarl is dismissed as

improvidently granted.” JUSTICE STEVENS. dissenting, stating: APPENDIX A.

The Court's decision to dismiss the writ of certiorari

as 1mprovidently granted presumably is motivated, st

leagt inm part, by the view that the jurisdictionzl issuas
presented by thls case do not admit of an easy resolution.
I do not share that view. Moreover, I believe we heve an
obligation to provide meeded clarification concerning an
important issue that has generated confusion among the
federal courts, mamely, the svailability of Federsl Bule

of Civil Procedure 60(k) motioms to challenge the integrity
of final orders entered In habeas corpus proceedings. I

therefore respectfully dissent from the Court's disposition
of the cage."

(1)



I¥ THE SUPREME OCOURT OF THE UNTTED STATES

Bo. 02 - 7346

JOAN GEEGOEY LAMBROS, FPetitloner,
VB

UNITED STATES OF AMERICA, Respondent.

0Of PETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS FOR THE EIGHTH CIRCULT

PETITIONER LAMBROS' RESPONSE BRIEF

T BRIEF FOR THE UNLITED STATES 1IN OPFOSITION

DATED JAWNTARY 13, 2003

Petitioner LAMBROS, Pro Se, regsponding to Solicitor Genaral Theodora
B. 0lson, Assistant Attorney General Michael Chertoff, and Attorney Michael A.
Rotker (hereinafter Government) response to this above-entitled action dated
Janwary 13, 2003.

JOHN GREGDRY LAMBROS, declares under the pemalty of perjury:

1. I am the Petitioner im the above-entitled action. I make this
declaration in the opposition to the United States of America's pleading dated
January 13, 2003.

2. Petitioner LAMBROS denies cach and every material allegation
contained in the government's January 13, 2003, pleading, except as hereinafter

may be expressed and specifically adnitted.

QUESTION FRESENTED = GOVT. MOTION PAGE I1:

1.



3. PAGE I: The government does not correctly states Petitioner's
question presented to this Court. Petitioner's gquestion presented within his
Pekirion for a Writ of Certiorari iz, "Did the Eighth Circuit Err in Holding, in
Square Conflict with Decisions of This Court and Other Circuits, That Every Federal
Rules of Civil Procedure 60(h)(6) Motion Comstitutes Prohibited "Second or
Successive" Habeas Petition as a Matter of Lew?!"™ (emphasis added). The government
stated within its motion/brief on page 1, QUESTION PRESENTED: "Whether pecicioner's
motion under Rule 60{b} of the Federal Rules of Civil Procedure was propecly
recharacterized as a seccond or successive motion under 28 0.5.C. 2255.," Petitionmer
Lambros believes the goverament should be sanctioned for misrepresenting Petitionmer's

question £o this court.

STATEMENT - GOVT. MOTTON/BRIEF PAGES 1 thru 8:

4. PAGE 2: The government states "He was sentenced to concurrent
terms of life imprisceoment (Count 1),". This statement is mot true, Petitioner
Lambros was sentenced to a mandatory CLerm af life without parole on Count One (1).

5. PAGE 2: The government states, "FPetitioner filed several motions
for post-conviction relief in the district court and the court of appeals, all of
which were denied.” This statement is not true. Petitioner Certificate of
Appealability was granted on May 1%, 1999 by the District Court in Minnesota and

submitted to the Eighth Circuit Court of Appeals in USA vs. LAMBROS, Ho. 99-2768

and Mo. 99-2880. Copy of Petitioner Lambros' appeal brief iz sttached as exhibit
F. to Petitioner's April 20, 2001, £filing of his MOTION TO VACATE ALL JUDGEMENTS
AND OBDERS BY UNITED STATES DISTRICT COURT JUDGE ROBERT G. REMNER FURSUANT TO
BULE 60(b)(&) OF THE FEDERAL RULES OF CIVIL PROCEDURE FOR VIOLATIONS OF TITLE 2B
U.5.C.A. % 455, The issues raised in this appeal are important, as petitioner
was not allowed to move for further relief based on errors that transpired io

course of RESENTENCING, Pebruary 10, 19977 by Judge Renner on Count One (1}, thus

2.



petitioner wae demnled dus process by Judge Bemner as to subject matter juris-
diction over Petiticner's Januwary 2, 1999, § 2155 to wacate, aect aside, or

correct his RESENTENCING. Issue two (2) raised within the appeal was, "Ineffective

apeistance of counsel as Movant was told by counsel whe represented him at
RESENTERCING (Fabruary 10, 1997} that Movant would be allowed to file o Title

28 DU.B.C.A. § 2255 Motion as to errore that transpired ic course of RESENTERCING.T

The Firgt Circuit court of appeals held, "[I]f motion to vacate sentence resulta
in RESENTENCING, prigoner is free, under Antiterrorism and Effective Death Penalty
Act, to move for further reliaf based on errors that transpired in course of

RESENTENCING. Title 28 U.5.C.A. §§ ZZ44(b)(3}(A), 2255." See, PRATT va. U.S5.,

129 F.34 54, 55 = Head Mote 13 (lat Cir. 1997). The Eighth Circuit denied

Pecirioner's § 2255 afrer appointing an attorney and not allowing petitioner to

reprezant himself.

B. PACE 2 and 3: The government gtates, "In the =4d4-1970%3,
peticioner was Iavelved in a large-scale comsplracy to import and distribute
cocaine in Minnegeta." This 4z not trua. ﬁntjtigna: wae not Iavelved in a
large-gcale congplracy to import and distribute cocaime in Minnesota. Im fact,
petitioner Lasbros' name appearad as the last name in a superseding indictment
and waz not allowed to pled nols contenders to o distributisn ecount withian the
indictment. Petitloner did not conapire to import cocaine into the Ualced States.

7. PACE 3: The government states petitioner assaulted a United
States Marzhal and pleaded gullty to aggaulting 8 foderal officer, in VIOLATION

OF 18 T.5.C. 111 and 1114. (emphacie addad) This i not true. Pecicionor

Lazbroz pleaded gullty to acsaulting a federal officer in VIOLATION OF 1B D.5.C.
111 and 114. See, AFPPENDIX E within petitioner’'s PETITION FOR A WRIT OF CERTIORART
in this action. Please note that the indictment, dockat sheet and the first

judgmant and probationfcomzitment crder in USA ve. LAMBROS, CR-3-76-17, CLEARLY

charpge petitioner vith violatioms of Title 18 U.5.C. § 111 omd 6 I[14. WOT § 1114.

3.



B. PACE &: The government states, "Im 1989, petitiomer was
arreated and charged with conspiracy to distribute cocaine, ..." This is not
true. On May 17, 1989, the grand jury issued a SECRET IKDICTMENT in the District
of Minnesota in this action, CR=§=39-82. Petitioner was not arrested until 1991.

G, PAGCE &: The government states, "Fetitioner fled f£rom the
Unitad states {n 1991, but was arrested in Brazil." Thie is not true. Petitioner
did noc flee from the United States in 1991. Petitiomer did not have knowledge
of the SECRET INDICTMENT issued on May 17, 1989. The indictment was clearly
marked SECRET. Petitiomsr was working im Brazil in 199] as an investment banker
and commodities consuoltant. Please note that petitioner was a licensed stock
broker and has persed state and federal license requirements as a commodities
broker, after being aponsored by Cargil in Minnesota. Petitioner was arrested
at the International aivport in Rlo de Janeiro, Brazil im 1991.

16. PAGE &z The povernment stater, "After unsuccessfully comtesting
extradition, in June 1992, petitioner was returned to United States custodv.™
This 48 net totally true. The Suprese Cﬂurk of Brazil did ncot extradite petitiomer
ol Count ¥inme {9) in CR=4-B9-8}, interstate commerce with intent to promote and
manage imlawful activities in violation of Titla 18 U.5.C. §§ 1952(a)(3} and
1952(831{1), as wialations of interatate commerce is mot a crime im Brazil. Also,
Brazil doeg not allow isprisonsent for more them cthirty (30) vears.

11. PAGE &: The government atates, "Between 1969 and 1977, Judge
Reaner had served as the United States Attorney for the District of Mirmesota. In
that capacity, he had signed the two Iindictments against petitioner that had led
to petitioner's convictions in the 1970's for possessing cocaine and assaulting
a federsl officer. PAGE 5: Judge Renner vhile United States Attormey, had no
involvement with the charges at issue in the resentencing."” The government does
not atate that Judge Renner, serving as United States Attorney from 1969 to 1977,

alaoc wag responslible for indicting patitioner on CR=3=TH=54, judgment entered March

.
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07, 1977, as dictated by the Eighth Circuir. Gee, KERDRICE wg. CARLSON, 993 F.id

1440, 1464 (3eh Cir. 1993) ("There iz general apreement that a United States
Attorney serves as counsel to the povernment in all prosecutions brought im his
district while he is in office and that he therefore iz prohibiced from later

presiding over such cases as a Judge."). Also see. U.5. ve. ARNPRIESTER, 37 F.3d

466, 467 (9th Cir. 1994), Judge Renner uged criminal indictments:

. CR=3=75=128, with judgment entered Jume 21, 1976:

b. CR=3=76=17, with judgment entered Jume 21, L976:

C. CR=3=76=54, with judgment entered March 07, 1977:
to ENHAWCE the charges at issue in the resentencing on February L0, 1997, Please
refer to pages 20 and 21, paragraphs 21 thru 25, within petitiocner's "FETITION
FOR WRIT OF CERTIORARI™ in this action. {(Fed.R.Crim.P. 32(e)(33}(D}); United States
Sentencing Cuidelines § 4Al.3 "asgessment of seriousness of prior convictions';
United States Sentencing Guidelines § 5HI.E "A defendant's eriminal history is
relevant in determing the appropriate sentence.').

12. PAGCE 5: The government ELEEEB. "In connection with resentencing
before Judge Remner, petitioner moved for a dowvnward departure because of his
medical condiction ... and also flled warious motlons purportedly seeking
a new trial wpnder Fed.R.Crim.P. 33.™ This is true. The government avolds
gtating that petitloner requested Judge Renner to render a correct sentence
in the Count One (1) congpiracy resentencing, 2s petitioner was charged with a

consplracy involving EITHER marijuana or cocaine, both violations of § 846. The

jury returned a "GENERAL JURY VERDICTI." Judge Renner refused to punish petitioner

under the maxizum pemnalty authorized for marijuana, tem (10) years. BSee, U0.5. va.

OWENS, 904 F.24 411, 514-415 (8th Cir. 1990); U.5. vs. DALE, 178 F.3d 429, 432-433
{6th Clr. 1999){collecting cases [rom seven clrcults). See, February 10, 1997,
RESENTENCIRG TRANSCRIFTS, Fages 16, 17, 18, 385. Fetitioner admitted under

ogath that he received MARIJUANA during the conspiracy to the jury in this action.

5.



13. PACE 5: The government states, "Om February 19, 1997, Judge
Renner issued a "Resentencing Memoranduvm" declining teo depart and sentencing
petitioner to 360 months' imprisorment (the low end of the applicable puidelinas
range). ... The ecourt also concluded that those claims lacked merit and denied
relief."” This is not true as petitiener's claims had merit. (1) petitionmer
was sentenced for a cocaine conspiracy when he should of been sentenced for a
MARTJUAMA conspiracy. See, paragraph 12; (2) Petitioner Lambhros preserved
the issue of usiog his past criminal history Lo enhance his current sentence at
resentencing by stating, "This is a Hareh 15th motion te bar past criminal offenses
in the resentencing of John Gregery Lambros that will be used to enhance current
sentence and place Lambros in a career offender's status due to double jeopardy
challenges, I believe all these are valid Rule 33 motions." GSee, February 10,

1997, RESENTENCINGC TRANSCRIPTS, Pape 27. AFPENDIX B.

14. APPENDIX OC: To asalst this court petltioner ﬁil attaching

pages 1, 7, 27, and 32 from petitioner Lamhr?s' January 27, 1994, SENTENCIEG
TRANSCRIPTS in this action before the Hﬂnﬂrﬁhlt Diana E, Murphy, Chief United
States District Judge. Please note that the court, petiticmer, peticioner's
attorney and the government offer input as to the dispute related to petitioner's
prior criminal history, all of which Judge Renper as U.5. Attornevy was responsible
counsel to the government, as per his atatutory duty. Ticle 28 U.5.C. §§ 547, 542,
and 543. Judge Murphy stated: (Page 32)

"om the issue of prior criminal history. interesting
legal arguments related here relatisg te the DOCTRIKE
SPECIALTY. It requires that a defendant mav be tried
oaly for the offense [or which the assvlum country
delivered him. In other worda, he could ke tried omly
for the offense for whilech he waz charged In the Indiet-
ment and under which he waz extradited.

But that is what he wag tried for. Consideration of
the criminal history for sentencing purposes is not
the game as trial, and I don't believe there's a
violation of the doctrine of specialty. Obvicusly,
Mr. Lambros disagrees, and IT WILL EE AN TSSUE ON
APPEAL. (emphasis added)

TRIAL TRANSCRIPT, Januwary 27, 1994, Page 32. - 51,
6.



15. Pecitloner Lambros' attorney on direct appeal and RESENTENCING
REFUSED to raise the issue of petitioner’s crimimal history being used for
sentencing purposes, as per the directiom of the Homorgble Judge Murphy. The
Brazilian Supreme Court Jdid not extradite petitiomer on his parcle violatiom

warrant that was inclusive as to his eriminal history, as the State Department

did not present the reguested official warrant amd other documents for petitiomar's
Brazilian Attorney's and the Bracilian Supreme Court.

16. PAGE 5: The government states, "At no time durlng resentencing
proceedings and related appeals did petitioner seek to heve Judge Benner recuse
himself from petitomer's case." This is true. On February 10, 1997, Petitioner
Lambros was represented by court appointed attormey COLIA CEISEL., who also

represented petitioner on direct appeal. Attorney Colia Ceisel did not advize

petitioner that Judge Renner was the responsible United States Attorney that
investigated, indicted, and sentenced petitiomer im 1975 amnd 1976, as per his
gtatutory duty (Title 2B U.5.C. §§ 542, 543, and 547). Petitioner WAS HOT

ALLOWED TO FILE A TITLE 28 U.5.C.A. § 1235 AS TO RESENTIENCING. See, Paragraph

five (5) within this motion, pages 2 and 3. Attorney Ceisel lied to petitiomar
when she stated he would be able to file a § 2I55 moticn as to resentencing, during
resenfencing.

L7. PAGE 5 and &, Paragraph 3: The govermment states, "Tn April
1997, petitioner filed an BH-page motion with exhibits weder 28 U.5.C. § 2255, ..."
Petitioner belleves this to be true. What the government does not state, iz the
fact that the April 1997 § 2155 addressed Counts Z, 3, and &, counts petit{onar
was not resentenced on. {Actually Coumts 5, 6, & B in indictment CR=G-=B9=82(5))

1&. PAGE &, Paragraph 4: The govermment states, "On Jamuary 7, 1999
petitioner filed a 117=page wotion and exhibits under 28 UW.5.C. & 2255 ...." Thi=
ig true. This ig petitioner Lambros' petition under Title 28 U.S5.C. § 2255, as

to RESENTENCING on Count One (i) om February 10, 1997, by Judge Remner. Om April

B, 1999, Judge Renner DISMISSED petitoner’s petitiom under & 22335, on COINT ONE (1)
e
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gtating, "BECAUSE THE COURT LACKS SUBJECT MATTER JURISDICTION OVER PETITION, IT
15 DISMISSED.™

19. PACE 7: The poverns=ent states, "...when petitiomer was
progecuted on his tws earlier drug charges.” This 1s a invalid statement of
facts. Peritioner was investigated, Indicted, amd sentenced in the District
of Mirnescta during 1969 thru 1977, when Judge Renner was the United States
Attorney for the District of Minnesota, in crimimal proceedings: {three charges)

A. CR-3-76-54;
b. CR-3-75-128;
(= CE=3=-76=-17.

0. PAGE 7: The government states, "...petitloner asserted that
Rule &0(h) relief was available to redress the viclation of Section §55." This
ig not true. Petitioner Lambros asserted that ROLE 60(b) (6} relief was available
to redress violations of Title 28 U.S.C.A. § 435.

21. PAGE 7: The government states, "The court concluded that,
"[g]llthough petitiomer purports to bring l:l'llls motion under Baule 60(b)(6) of the
Federal Rules of Civil Procedure, * * ®# it must be treated as a petition pursuant
to 78 U.5.C. 2255 asince |petitiomer] 45 ....." The words eliminated by the
govarnment are "the court cencludes.” Webster's Third New Internmational
Dictionary offers the definition of CONCLUDE as “to constrain to a course of
action: Bind, Oblige - now chiefly in legal use..." The government chooses not
to inelude the legal cites offered after the semtence:

"See BOLDER vs. ABMCNTROUT, 983 F.2d 98, 99

{8th Cir. 1993); BLAIR vs. AFMONTROUT, 976
F.2d 1130, 1134 (8th Cir. 1992).7

Therefore, the court wes FORCED to follow the legal foundation set by the
Fighth Circuit in BOLDER and BLAIR, THAT EVERY RULE 60(b) (6} MOTION IS THE FUNCTTONAL
EOUTVALERT OF A SECOND PETITION FOR A WRIT OF HABEAS CORFUS. Federal Huleszs of

Civil Procedure B0(b)(6) moticns where filed in both BOLDER and BLATR.



2. PAGE H: The government stated, "... the court concluded
that it 'lack[ed] the power and authority to entertain' it [Rule 60(b) (5} motion]
and ordered that it be dismissed.”™ This is totally true, as the Eighth Circuit
has ruled in BOLDER and BLAIR that EVERY Rule &0(b)(&) mction 1s the functiomal
aquivalent of a second petition for a vwrit of habeas corpus. On December 10,

2002, JUSTLCE STEVEHS of this Court stated, "The Court of Appeals f[or the Sixth

Circult plainly arred when it characterized petiticner's Rule &60(b) motiom as an
application for a second or successive habeas petition and denied relief for that
reason.” See, ABU=-ALT ABDUR'RAHMAN vs. BELL, #01-%0%4, Justice Stevens, dissenting,
APPENDIX A. Justica Stevens and four (4) members of this Court, thus meeting
the unwrlitten "rule of four"™, have already decided that petitioner's question
ghould be granted and placed on the calendar for hearing and decision when they
granted the question:

"Whether the Sixth Circuit erred in holding,

in square conflict with decisions of this court

and of other circuits, that EVERY Rule &60(b)

Motion constitutes a prohibited 'second or

successive' habeas petition as a patter of

law,™ (emphasis added)

in ABDUR'RAMMAN vs. BELL, U.5., No. 01=9094%, on April 22, Z002.

ARGUMENY - GOVT. MOTION/BRIEF PAGES 8 thru 19:

23, PAGE 8: The government states that petitioner's cliam doea
not warrant review. This is not true, Again, petitioner restates paragrach 22

on this page and restating the fact that "AT LEAST POUR (4) MEMBERE OF THIS COURT

GEANTED CERTIORARI FETITION" to the questionm: (April 22, 2002)

"nid the Sixth Circuit err In heolding, in
square conflict with declsions of this court
and other civeults, that every Fed.R.CGiv.FP.
60(bY motion constitutes prohibited “sccond
or successive” habeas petition as matter ef
law?

e - ‘.}J"



in ABDUR'RAHMAN on April 77, 2002, and then JUSTICE STEVENS, "who remains out-

side the pool, and even he does not read BOZ of the petitions. he says" (USA
TODAY, December 73, 199R, page 10A, "Tacties, law clerks influence high court's
agenda™ by Tony Mauro), states in his dissenting opinion on December 10, Z0O0Z,
"oreover, T helieve we have an obligation to provide nceded clarvification con-
coerning an important issue that has generated confusion among the federal courts,
namely, the avallability of Federal Rule of Civil Frocedure 60(b) motlons to
challenge the integrity of final orders eéntered in habeas corpus proceedings.”

Sea, ABDIR'RAHMAN, APPEMDIX A. Petitioner Lambros' question is the same as

AFTDUR " RAHMAN:

"nid the Eighth Circuit err in holding, im

pquere conflict with decisions of Chis court

and other eircuits,. that every Fed.H.Civ.F.

60¢(b)}{6) motiom constitutes prohibited “second

or succegslve”™ habeas petition as a matter of

law?"
Alan, the government, Solicitor General Theodore B. Olson, has sent a not-so-—
gubhtla signal ro this Court that it SHOULD NOT IGHORE petitionmer's above question.
as tha government only responds to approximately five (5I) percent of all "in
forma pauperis™ filings, the so=-called “pauper” docket. See. USA TODAY. December
23, 1998, "Tactica, law clerks influence high court's agenda."

4. PACE 11z The government states in paragraph 2.a "Assuming
certlovari jurisdiction exists, this case would nevertheless be an unsuitable
vehicle fFor resolving any disagreement in the lower courts about the proper
approach to Rule 60(b) motions filed in conmection with post-comviction litigation."™
This i=s not true. The United States Supreme Court made clear that "[Rlelief
from final judgment 'for any other reson,' pursuant to Bule 60(b)(6) of the Federal
Rules of Civil Procedure, is neither categorically available nor categorically
unavailable for all violations of 28 USCA § 455, which defines the circumstances

that mandate the disqualification of federal judges; in determining whether a

Judgment should be VACATED for a violatfiom of & 455, 1t ls appropriate to consider

10. ' f_l, .



(1) the rizk of injustice to the parties fn the partdevlsr case, (?) the riak
chat the dental af relief will produce injustice in other cases, and (1Y the
RISE IH INDERMIMING THE PUBLIC'S COXFIDENCE IN THE JIMTCTAL PROCESS: o court,
in making such a deterasination, sust eontinuously bear in mind that, in order,
to perform {cs funcbflon in the best way, JUSTICE MUST SATISFY THE APFEARAMCE OF

JUSTICE." (emphasiz added). See, LILJERERG vs. HEALTH SERVICES CORP., 100 L.EA3.

24 855, Eﬁﬁ [(1988). Please note that the government chocses not to mddresa the

words "RISE OF IKJUSTICE,"™ "WTLL PRODICE INJUSTICE," "RISK OF UNDERMINING THE

PUBLIC'S CONFIDENCE IN THE JUDICIAL PROCESS,™ and “JUSTICE MIIST SATISFY THE

AFPPEARANCE OF JUSTICE."™

25. PAGE 12: The government states, "Second, petitioner did not
presexrve his Section 455 claim. He failed to raise it during his rasentancing
by Judge Renner, in his appeal of that rulimg, or im any of hia priar callareral
attacks." This is true. Petitioner Lambros was represented by court anpainted
Attorney COLIA CEISEL at the February 10, 19?? regentencing and direct appeal of
same. Petitioner Lambros was denied his § ﬁESE filing as to resentoncing due to
the fact Judge Renner converted &l]1 of petitioner Rule 33 motions filsd BEFORE
the February 10, 1997 RESENTENCING into petitioner's § 2255 [1)ing as to RESENT-
ENCING. Therefore, petitioner DID NOT know the name of the judge that was going
to resentence petitioner on February 10, 1997 when he Filed his Bule 33 motions,
nor did Attorney Ceisel advise petitiocner of the name of the judge that was going
to resenfence petlitloner. See, Paragraph five (5) within this =otion as to

petitioner's appeal to the Eighth Cirewvit ss to his claim of ineffective assigtance

of coungel due to Attorney Colla Cedisel statement to petitioner "TOU WILL RE ALLOWED
TO FILE A TITLE I8 D.5.C.A. § 2235 HOTIOR A5 TO ERRORS THAT TRANSPIRED IN COURSE

OF RESENTENCING." Fetitioner has mever been able to file a § 2255 motion AFTER

he was RESENTENCED due to the [act Judfe Hemner cooverted patitiomer’s RULE 33
motions filed BERORE February 10, 1997 into petitioner’s § 2255, PETITONER LAMEROS

11.
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WAS NEVER INFORMED BY ATTORMEY COLTA CETISEL THAT JUDGE RENNER WAS THE T.S5. ATTORKEY

THAT PROSECUTED PETITIOMER IN 1975 AND 1976, WOR DID JUDGCE RENHNER ADVISE

PETITIONER THAT HE WAS THE U.5. ATTORMEY THAT SIGHEDR INDICTMENTS AND PROSECUTED
PETITIONER I¥ 1975 AND 1976. The Seventh Clrcuit in rehearing amd rehearing en
bane stated, "At one time most circuits required that an appellant obtaim leave
of the cowrt of appeals bafore filing a ROLE &0(h} motion in a district court.
Howewer, in 1976, the Supreme Court held that a digtrict court may reopen B Ccase
which had been reviewed on appeal without lesve from the court of appeals.

STANDARD OTL Q0. OF CALTFORMTA we. IMNTTED STATES, 429 1.5. 17, 97 s.Ct. 31, 50

L.Ed.2d 21 (1976). Tm STANDARD 011, the appellant sought leave to have the Supresms
Court recall its mandate In erder to reopen & judgment on the basis of allegead
misconduct hy both government counsel and s materisl witness. The Supreme Court
denied the motion to recall the mandate, holding that s district court could
entertain a Rule BO(R) motion without leave from the Supreme Court. TId. at 17,

97 S8.Ct. at 3l. . . . Tha Court further noted that the appellate leave require=

ment "burden[ed] the increasingly scarce time of the federal appellate courte

Yunnecessary and undesirable clog on the

[Aand gaw] no reason to continee this
:|_'.|'_|:'-|'||l;'lgl-lr|i‘I'1'|-E;EL.r Td. at 19, 97 5.0e. at 32 (citations n-il‘.l:m‘l]_" [emphasis addad)

Quoting, LSTJ PARTNERSHIP va. FRITO-LAY, THO., 920 F.2d 476, 478 (7th Cir. 1990)

(Rehearing and Rehearing En Banc) ("In this case, the district court's erroneous
denial of jurlsdiecion resulted in an abuse of ics discretion when [t failed to
exercise any diseretion in not reaching the merits of the plaintiff's RULE 60D(h)
motion. We reverse the district court's denial of platneiff's Bule 60(h) motion
and remand for a deterpination of the merits of the motion.” Td. at 479) {emphasis
added) .

2h. PAGE 17: The govermment states, "Third, petitioner’s Bule &0(h)
motion was untimely. Rule AO0(h) motions must be F1led "within a reasonable tima’

after the judgsent, or within one year 1f the grounds are sdatake or inadvertence,
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newly discovered evidence, or fraud. Petitlomer's [Page 13] Rule 60(b) motion
here, by contrast, was filed Iin 2001, more than four years after he was resentenced,
and thus was not filed wichin 2 "reasonable time"™ of judgment. ..." This is

not true. The one (1) yvear limitatioms perlod applies owly to Rule &0(b}{l} thru
{(B){5). "Rather, "excracrdinary circumstances' are required to bring the motion
within the 'other reagon’ lanpuape and to prevent clause (6) [Rule &0{b)(56}] from
heing uaed to cilrcumvent the l=year limiteations periocd that applies to clause

{1)." LILJEBERG, LOO0 L.Ed.2d4 at 874, Foot Wote ll. Petitioner Lambros filed

A Rule A0(B)(6)} not & Rule 60(b) as stated by the government. The 'extraordinary
clreumstances’ 1dentified by the Supreme Court in LILJEBERG included at least

four (4) facts: (a) "First, it is remarkable that the judge, who had regularly
attended the meetings of the Board of Trustees since 1977, completely forgot about
the University's interest in having & hospital constructed on its propecty in
Kanner. ... tbl Second, it i3 an unfortunate coincidence that although the judge
regularly attended meetings of Lhe Board uf_]tuatuﬂﬂ. he was not present at the
January 28, 1982, meeting, & week after the I-day triasnl and while the case was
still under advigement. ... d{c} Third, it is remarkable - and quite inexcusable =

that Judge Collins failed to recuse himself on March 24, 198Z. A full disclosure

At that time would have completely removed any basis for questioning the Judge's
impartiality and would have made it possible for a different judge to decide
whether the interests - and appearance = of Justlee would have been served by &
retrial. ... (d} Fourth, when respondent filed Lts motion to vacate, Judge
Collins gave three reasons for denying the motion, but still did not acknowledge
that he had known sbout the Universicy's interest both shortly before and shortly

after the triazl. Hor did he fndicate any swareness of a duty to recuse himsell

in March 1982. These facls create prec iuui_',' the kind of APPEATABCE af lmpruprlul‘_}'
that § 455(a) was intended o prevent, The violation is geither insubstantizl nor

excugsable."
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Z7. WHEN 15 A TEAR A YEAR FOE FUEPOSE OF FILING A EULE &60(b)
(1) thru (b)(%) MOTION? The govermment states Hule 60(k) motions must be
filed within one (1) vear, so when is a wyear a vear for the purpose of filing
a Eule 60(b) motion and when was the one (1) vear when Petitioner Lambros'

February 10, 1997 HESENTEHCING became FIMAL. The Antiterrorism and Effective

Death Penalty Act (AEDPA) amended 1B USC § 2255 allows federal prisoners ome (1)

year from the date on which the JUDEHENRT of thelr cormviction became final to file

& motion to vacate, set aside or correct Cheir sentence. Three circuits hawve
gtated 8 similar conclusion. If a federal prisoner does not file a patition for
Wrlt of Certlorarl with the United States Supreme Court gfter his convietion 1Is
affirmed on appeal, the judgeent of conviction beccomes FIBAL within the meaning
of § 2255 on the date on which the defendant's time for filing a timely petition
for certiorarl expires, which is nimety (90) days. See, Sup Ct. K. 13.3 {a
petition for Writ of Cerctlorari to review a judgmenc must be filed wichim 90

days after denial of a timely petition for rehearing, if one is filed). KAPRAL

vg. U.5., 166 F.3d 565, 577 (3rd Cir. 1999] see also W.5. vs. BURCH, 202 F.3d

1274, 1281 (l0ch Cir. 2000); REED vs. U.5., U.3. App. LEXIS 13993 (6th Cir. Z001).

Therefore, the possibilicies of when a JUDCHMENT becomes FINAL could be che dace
on which the Supreme Courc affirms che merics, denies a pecition for wric of
certiorari, or when che cime to file a certiorari expires. See, KAPRAL, 166

F.3d at 570. Pecicloner Lambros” actctorney filed a RESENTERCING direet appeal

to the Eighch Cireuic on or aboutr Apriil 28, 1997, denied on Seprember 2, 1997,

1998 pecticioner Lambros” peticion for wric of cerciorari was denled as to his

RESENTENCING on Fehruary 10, 1997. See, LAMBROS va. U.5., 13% L.Ed.2d 663 (1993).

The final dace peticioner could of legally filed a § 2235, as per AEDPA, 1s

January 12, 1999. On Janvary 02, 1999, petitiomer filed his §2235 as to RESENTENCING

on Count Cme (1) on Fehruary 10, 1997. Feritioner's court appoinced atcorney,
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Maureen Williams, {(Eighth Circuit appointed her) submitted Petitioner” writ of
certiorari to this court on or about May 02, 2001 and was denied by this Court
on June 04, 2001, as to petitioper’s § 2255 RESENTENCTEG ON COURT ONE (1) by

Judge Renner on February 10, 1%97. See. LAMEROS ws, U.5., He. 00-9751.

28. Petitioner Lambros filed his Rule 60(b)(5) motion in this
action on April 24, 2001. Therefore, petitoner's FINAL judgment of his § 2255
had not become final before he filed his Rule 60(b)(6) motion. In LILJEBERG.
the basis [or Che section 455(a) claim was discovered ter (10} months AFTER
the district court Jjudgment had been affirmed on appeal and the litigation
terminated. Petitioner moved pursuant to Fed.R.Civ.P. 60(b)(6) in LILJEBERG.
Petitioner Lasbros filed his Rule &60(b){6) within a timelv fashion within a

reasonable time andfor within one (1) year of judgment beccming final, as to his

RESENTENCING on Februvary 10, 1957, Petitioner Lambros' litigation KEVER TERMINATED.

29. PAGE 13: The govermment states, "The judicial recusal statute,

28 U.5.C. 455, provides for mandatory recusal in two circumstances. Flrst, Section

455(a) states '{alny justice, or mﬂgistrate.nf the United States shall disqualify
himself in any proceeding in which his impartiality might reasonably be guestioned.’
Section 455{a) is concerned with the APPEARANCE of bias, rather than bias in fact,
see LITEKY ws. UNITED STATES, 510 U.5. 540, 5468, 127 L.Ed.2d &76 (1994). and the
provision necessitates an objective inquiry into whether a reasomable perzon,
EHOWING ALL OF THE FACTS AND CIRCUMSTANCES, would harbor doubts about the judge's
participation created the APPEARANCE of bias or prejudice. See SAD PAULD STATE

OF THE FEDERATIVE REPUBLIC OF BRAZIL vs. AMERTCAN TOBACCO CO., INC., 535 U.5. 229,

152 L.Ed.2d4 346 (2002){per curlam)." (emphasis added). This is & true statement
gnd correct law. Petitioner Lambros has met the first circumstance, ags SIETY=
SEVEN (67) citizens of the United States of America have found ample hasis. AFTER

REVIEWING AND TDENTIFYING THE FACTS WITHIN WITHIN THIS ACTION, to conclude that

an cbjective observer has questioned United States Senior District Judge Robert G.

15.
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Renner's impartiality toward Petitiomer Johm Gregory Lembros on February 10, 1997
and all proceedings thersafter, where Judge Remner wes the responsible United
States Attorney who fonvestigated, sligned Indictments in criminal sctions and
prosecuted Petitioner Lambros im 1975 and 1976, All sixty=-geven (67) citizens
have signed z peticion stating, "Judge Remmer clearly should have recused himgelf
from Mr. Lambros' February 10, 1997 resentencing. The time has come to rectlfy
this oversight and take the necessary steps to maintein public conflidence im che
Impartiality of our judiclary. May justice prevell and ettempt to heal the

wounds of Mr. Lasbros and his family members.” See, AFPFENDIX D. Appendix D

includes the Petition to Semator Charles E. Grassley entitled, "Petition for Uniced
Slales Senate Committes om the Judieclary to Investigete U.5. Senior Digcriet Court
Judge Robert G. Renner, Distrlet of Mionesota, as to his Breach of Public Trust
and Abuse of Judiclal Power.” This petitliom is available for all United States
Cltizens at: www.Perltiooinlive.com/]lanbros/petition.html and a copy of the
names of the sixty-seven (67) persons signing same. FPlease note signature number
fourty=two (42) is Jodfe Lynn Summers, who 'u;(-_a Les:

"I am & criminal jJustice major Ilo West Virginia.

I am currently researching a paper on corcuption

within the criminal justice system. T have been

overwhelwed by what I have [ound. I believe it is

time to take a stand against this very thing. I

adnlre the courage of those of you who refuse to

stop [ighting [or Justlee. I Intend to fight the

good [ight and I sm glad to see that I am not alone
in this fight., ERAVOIIDIRRRRRRIRDBIRIEIDEEL)™

Also, Included within APPERDIX D is copy of Fetitloner Lambros' web site homepage
that offers copy of every motion filed in this action from April 13, 2001 thru

petitoner's November Ol, 2002, PETITION FOE A WRIT OF CERTIORARI Iu this action.

Ses; wew.brazllboycott.org = Homepape 1, 37, 38, 39 and 40. Therefore, all
docusments have beep available for those that have signed Pecicioner Lambros’

Petltion to Senator Charles E. Grassley and Petlitloner Lambros has met the

requirements of Title 28 U.5.C. § 455{(a) concerning the APFEARANCE OF BIAS OR

FRETDICE.
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. PAGE 143 The govermment states, "As noted, petitiomer
failed to raise his Section 4535 claim at the resentencing hearing. That failure
arguably constitutes a waiver of his right to raise that claim." This is not
true. This Courtr in LILJEBERG, 100 L.Ed.2d 855 (1988), vacated the judgment
on § 455(a) grounds, under Rule 60(b){6), when the claim was discovered TEN (10)

MONTHS AFTER the district court judgment had been affirmed on appeal and the

litigation terminated. From the time petitiomer's court appointed civil attorney's,
Briggs and Morgan, Minneapolis, Minnesota, in a legal malpractice action against
attorneys that reprezented Petitioner Lambros during his original trial in chis
action, discovered (February 21, 2001) the unethicel, illegal, and unconstitutional
machinations that United States Senior District Judge Robert G. Renner used to
RESENTENCE Petitioner Lambros, Petitioner Lambros has brought these wiolatioms

of due process to the attention of the Federal courts and Honorable Charles E.
Grassley, United States Senator and member of the "Cemmittee of the Judiciary"

in compliance with the rules of posteonviction procedure of the court system.

3l. PACE 16 and 17:  The gnv;fﬂnﬁnt states, "Recusal under that
provision [Section 455(b)(3)] 4is required only where the judge '[1] participated
[2] as coungel #*%%% [3] concerning the proceading' at {sswe. Petitioner does
aot eladm that Judge Renner participated as counsel in the pruneadingﬂ.at issue
in this appeal. Rather;, he alleges that, as United States Attorney in the 1970z,
Judge Renner signed two indictments against petitioner in cages vneconnected to the
charges for which he iz currently being imprisoned.™ THIS TS WOT TRUE. Agadin,
the govermment tries to mislead this court, as petitioner clearly has proved
Judge Renner "PARTICTPATED AS COUMSEL" in all three (3) indictmeants, prosecutions,
and sentencing im 1975 and 1976. Also, Robert G. Renner, U.5. Attorney was ON

BRIEF in U.5. va. LAMBROS, 544 F.2d 962, 963 (Bth Cir. 1976), the direct appeal

of indietments CR-3-75-128 and CR-31-T6-17. See, APPENDIXE E. Tharefars,

Judge Henmer used the three [3) 1975 and 1976 convictlons to EMHANCE/THCREASE
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Petition Lambros sentence during RESENTESCING on February 10, 1997. Please

refar to paragraphs 22 thru 24 in Peritioner's “PETTITION FOR A WRIT OF CERTIORARL"
a8 to Ped.R.Crim.P. 32(c}(3)(D)} amd United States Sentencing Guidelines (USSG)

§ 4A1.% and § SHL.8. The Eighth Circuit forced Judge Remmer to comsider Petitioner's

eriminal history. See, U.5. vs. BROWH, 903 F.2d 540 (8th Cir. 1990} (Guidelines

provide court with authority to depart downward in sentencing career offender

under § 4Al.3, where defendant's conduct is exaggerated by his criminal history

score.) (emphasis added). Title 28 U.5.C. § 455(b)(3) states:
"here he has served in governmental employment
and in such capacity participated as counsel,
ADVISER or material witness concerning the
proceeding or EXPRESSED AN OPINION concerning

the merits of the particular cese in controversy;"
{emphasis added)

3i. PAGE 18 and 19: The government states, "And, more basically,
LILJEBEEG wes u clvil case governed by the Federal Rulea of Civil Frocedure,
not a8 here, & criminal case where Rule 60(b) relief ia unavilable in connection
with & challenge to a judgment of conviction.” This is not true. The Sccond

Cireuit in RODRIGUEZ vs. MITCHELL, 252 F.3d 191 (2ad Cir. 2001, eleaxrly a

CRIMINAL CASE allowed a motion under Bule 60(b) to vacate a judgment denying

habeas, stating it is not equivalent of a second or succesaive habeas petition.

In fact, JUSTICE STEVENS, in ABU-ALI ABDUR'RAHMAN va. BELL, No. 01-909%4, in his

December 10, 2002, DISSENT, clearly stated "In petitiomer's vlew, that mlstaks
constituted a 'reason justifying relief from the operation of the judgment' within
the meaning of ROULE 60{b)(6). Whether ome ultimatcly agress or dieagrees with

that submission, it had sufficient arguable merit to PERSUADE AT LEAST FOUR {4}

MEMBERS OF THIS COURT TO GRANT HIS CERTIORARI PETITION. . . . The Courc of

Appeals for the Sixth Circuit plainly erred when it characterized patitioner's
RULE 60(b) motlon as an application for a second or successive habeas petitionm

and denied relief for that reason.” ALU-ALTI AEDUR"RAHMAN was a CRIMINAL CASE.

Hes, AFPERDIE A.
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ISSOES THE GOVEENMERT DID NOT RESPOND TO:

Magistrarte Judge Franklin Linwood Noel

33. Peritoner Lanbros clesrly stated within his PETITION FOR A
WHL'T OF CEXTIORARKT co this court in paregraphs & thru 7, 17, and 28 that
FREANELIN LINWOOD NOEL, Federal Chief Magistrate Judge fur the District of Minnesota,
acted as an Asziscant United States Attorney within United States ALLorneys
Office for the Discrice of Minmesota In Mimneapolis from 1983 thrue L9839, the
gase time Pecitloner was investigzated {(Januwary 1983 thru FPebruacy 27, 12838)
and indicced i chis Grininal Actlon &4=89-82(053}. By order dated October 30,
1992, Hagistrate Judge Foel judged FPetitioper Lambros competent to stand trial
afcer conducting a hearing and/or hesrings in this action. Ducing RESENTENCING
on February 10, 1997, Judge Renner referrcd to the OBDER dated October 30, 19%2,
by Maglscrace Judge Hoel.
3. om Hovember 0%, 2001, E:L;munut Lagbros filed in chis actlon
& motion to smend, "PETITION LAMBROS REQUESTS FERMISSION FROM THE COURT TO AHEHD
THIS ACTION UNDER RULE 15(a) and 19(a), FRCP. Dated November 02, 2001."
Fecitioner's issue included within the ootlon was issue owo (2):
"MOTION TO VACATE ALL JUDCHENRTS AND ORDERS
BY UNITED STATES CHIEF MAGISTATE JUDGE FRANELIN
LINWOOD NWOEL, PURSUANT TO RULE 60(L) (6} OF THE

FEDERAL RULES OF CIVIL FROCEDURE FOR VIOLATLIONS
OF TITLE 28 U.5.C.A. 5§ 455(&) and 455(b){3)."

35, The government DID MOT DENY the above issue in there response.
36, Petitioner Lambros is requesting this Court to LSSUE PARTTAL

SIMHARY JUDGMENT as to the actions of Haglstrate Judge Heoel in violatiom of
Title 28 1.5.C.A. §§ 455(a) and 455(b) (3}, thus the GOVEENMEKT 15 TH DEFAULT.

See, Federal Bules of Civil Procedure 55(al, 55{(¢)}, and 55{e). Petitoner

believes he has "established a elaim or right to relief by evidence satisfactory

19. e ?;1:
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37. Again, Petitioner Lambros' request for PARTIAL SUMMARY
JUDGHERT om Magistrate Judpe Franklin Limwood Woel violatlens eof Title 28
U.5.C.A. §8§ 455(a) and 455(b)(3), is based on the govermment's failure to

plead or contest Petitioner Lambros' facts within his PETITION FCR A WRIT

OF CERTIORART before this Court. Therefore, showing that there 1s no geomuine
igsues as to any matarial Facts; and that the moving perty,. Petitiomer lambros.
is entitled to 2 judgment as a matcer of "LAW" as to any fect or citations of

law offered by Fetltloner.

CORCLUSTION

38, The fallure of the federal district court and the Eighth Circuit
Court of Appeals to consider the merits of petitiomer's claims of Title 28 U.S5.C.A.
&84 455(a) and 453(b)({3) by Judge Renner and Hagistrate Judge Hoel under the
conscruction and applicacion of RBule 60(b)(6) of the Federal Bules of Civil
Frocedure, under the standard in LILJEBERG was the tesult of the court"s mig=-
underscanding of this courts' holding in LILJEBERG and the applicatlon of Rule
60(b)(6}.

39, This petitioner has surpassed this couris” wowrltten "rule of
four" in deciding which cases to rule en. That is, the gpprovel of four of the
nine justices of this court to place petltioner's case on the argument calendsr
for hearing and decision, as Justice Stevens; vhe remalns outside cthe pool,; wrote

in his digsent in ABU-ALI ABRDUR"RANMAN, "Hereover, I belleve we have an obligation

to provide needed clarification concerning an lmportant issue that has generated
confusicon among the federal courts, namely, the aveilabilicy of Federal Rule of
Civil Procedure 60(b} motlons to challenge the integrity of final orders entered
in hebeas corpus proceedings. . - . Whether one wltimately agrees or disagrees
with that submission, it had sufficlent argusble wmeclt Lo persuvade at LEAST FOUR

MEMBERS OF THIS COURT TO GRANT HIS CERTIORARI PETITION." The limited question
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presented im ABDUR'RAMAN, granted on April 22, 2002, differed from petitiomer's
question only by a difference in circuits, his wag the S5ixth, and petiticmer's
was the Eighth, and by "(6)." In other words, he cited Rule 60(b), while
petitioner clted Rule 60(b)(6). The substantcive difference in the context of
the instant matter is negligible.

40. There remains time to rectify the congequences of the mis—
understanding before they become fatal in undermining the public's confildence
in the judicial process, as "justice oust sacisfy the appearance of justice.”

LILJEBENRG, 486 U.5. at B64. This Court should imatruct the courts below to

do so0.
41. 1, JOHM GEEGORY LAMBROS, declare under the penalty of perjury

that the foregoing is true and correct. Title 28 U.5.C.A. § 1746,
Executed on: Januwary 29, 2003

Rezspectfully submitted,

e
Gregory Lambros, Pro Se
eg. No. O0D436=124
W.5. Penitentiary Leavenworth
F.0. Box 1000
Leavenworth, Kansas GH0GEE=1000 I5A
Web mite: www.brazilboycott.org
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CASE HNO. 02 = 7346

IN THE SUFREME OCOUET OF THE UONITED STATES

Ferlicioners

VB

UNITED STATES OF AMERICA,
Respondent .

FROOF _OF SERVICE

I, John Gregory Lambros, do swear or declare that on this date, Janmary 30,

Z003, as required by Supreme Court Rule 29 I have served the enclosed "PETITIORER
LAMBROS" RESFONSE BRIEF TO BRIEF FOR THE UNLTED STATES IN COPFOSITION DATED
JANUARY 13, 2003 om gach party to the above proceedlng or that pacty's counsel,
and on every other person required to be served, by depositing an envelope
contafuing cthe above documents in che United States mall properly addressed to
each of them and with first-class postape pftuaid.

The names and addresses of those served are as follows:

1. 0Office of the Clark, Supreme Court of the United States, One First Street,
N.E.; Washingtom, D.C. Z0543=-0001: U.5. Certified Mail No. 7001-0320-0005-1598-0100;

2. Michael Chertoff, Assistant Attorney General, 0ffice of the Solicitor General,
U.5. Department of Justlce, HRoom 5614, 950 Pennsylvania Ave., R.W., Washington,
D.C. 20530-0001.

I declare under penalty of perfury that the foregoing is true and correct.

Executed on January 30, 2003

Lregory Lasbros, Pro Se

Beg. Mo. 00436=124

U.5. Penlcentiary Leavenwortch

P.0. Box 1000

Leaverworth, FRansas 6e048=-10040 T5A
Web site: www.brazilbaycott.org
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APFENDTE
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LHPEX T0 AFPENDICES

December 10, 2002, ABU-ALI ABDUR'RAHMAN, PETITIONER vs. RLCKY
BELL, WARDEN, No. 01-90%%, ON WRIT OF CEETICBARI TO THE UNITED
STATES COURT OF AFPPFEALS FOR THE SIXTH CIBCULIT, Per Curiam,
Justice Stevens, dlssent.

February 10, 1997, USA vs. LAMEROS, File No. CR-4-8%-82(03),
Resencencing Transcript before Judge Renver, Page 1, 27, & 28.

January 27, 1994, USA vs. LAMBROS, File NMo. CR-4-8%-82(03),
sentencing Transcript before Chief Judge Diana E. Murphy,
Pages L, 7, 27 and 32,

January 20, 2003, printout of “PETITION FPOR THE UNITED STATES
SENATE COMMITTEE OH THE JUDICIARY TO IKVESTIGATIE U.5. SENLOR
DLITRLCT COURT JUDGE ROBERT . EENWER, DISTRICT OF MINHESOTA.
AS TO HIS BREACH OF FUBLIC TEUST AND AERUSE OF JUDICIAL FOWER,™
To: Senator Charles E. GRagsley. 5See, www.PetitionOnline.
con/{lambros/petition.htnl Also, copy of Pecitioner Lambros
web alte homepage, pages 1, 37, 38, 39, 40 and 41, atc:
www.brazilboycotc.org

U.5.A. va. LAMBROS, 544 F.2d 962, 963 (8th Cir. 1976}, which
states, Hobert G. Remner, U.S5. Atty., Minpespolis, Minn.,
on brief."”

AFPFERDIZ




208 fviel. 72, Mo, 11)

TEXT

dicial review. Section 925(¢) requires an applicant, a5 8
first step, to petition the Secretary and establish to the
Secretary’s satisfaction that the applicant i eligible for
refief. The Secretary, in his discretion, may grant or
deny the request based on the broed considerations out-
lined sbove, Only then, IF the Secresary denies relief,
ma¥ an aspicant sesk revisw in a district court.

This broad authonity of the Secretary, i. e, ATF, o
gract or deny relief, even when the stanmory prerogui-
gites wre SabisSed, shows that judical review under
§ 925(c} cannol occur without o dispogitive decision by
ATF. First, in the abgence of a statutorily defimed stan-
dard of review for action under § 925(c), the APA sup-
plies the applicable standard. 5 U. 5. C. § 701 (a). Under
the APA, judicial review is usualiy limited to determin-
ing whether agency action i "arbitrary, capricious, an
apuse of discretbon, or otherwise not in accordance with
law."” § TO6{Z)(A). Aoplication of the APA standard of
review here indicates that judida) review is predicared
upon ATE's dispositive dedision: the “arbitrary and ga-
pricious” test in itz nature contemplates review of some
action hy another entity, rather than initial judgment of
the court [tself,

Second, both parts of the standard for grantng relief
patnt o ATF as the primary Secisionmaker, Whether a=
appilicant is “likely to act in a manner dangerous to pub-
lic safety"” presupposes an inquiry into that applicant's
background—a function best performed by the Exseu-
tive, wiich, uniike courts, is institutionally equipped for
conducting & neutral, wide-ranging mvestigation. Simi-
larly, the “public interest™ standard calls for an frther-
ently policy-based decision best left in the hands of an
agency. _

Third, the admlssion of additional evidence in dismrie
court procegdings is contemplated only in exceptional
circumstances. See 18 U. 5. C. § 825(¢) (allowing, “in
[distnict court's] discrebtion,” admission of evidence
where “falure to do so would result in a miscarriage of
Justice™). Congressional assignment of such a circum-
scribed role to a district court shows that the statute
oontempliates that a district cowrt’s determinstion will
heavily rety on the recond and the decision made by
ATF. lnde=d, the very use In § 525(c) of the word “Te-
view" to describe o district court's responsibility in this
stanuory scheme sigaffies that a district court cannot
grant relief on its own, absen: an antecedert actual de
ndal by ATF,

Accordingly, we hold that the absence of an actual des
nial of respondent’'s petition by ATF precludes fudicia)
review under § 525(c), end thersfore reverse the judg.
miant of the Court of Appeals.

Itie e orderad.

EDWIN 5. KNLEDLER, Deputy Solicilor General
{Iheodore B. Olson, Sol. Gen., Robert D, McCallum Jr.,
Asst. Atty. Gen,, Irnang L. Gomestein, Asst te Sol. Gen.,
and Mark B. Stern ard Thomas M. Bondy, DOJ attys.,
on the briefs) for petitioners: THOMAS C. GOLD-
STEIN, Washinmen, D.C. (Amy Howe, Goldstein &
Howe PC, and Lamy C. Hunter, on the brisfs) for re-
spondent,

ABL-ALL ABDUR'RAHMAN, PETITIONER v. RICKY
EELL. WARDEN

[H-8054

i WRIT OF CERTIORAR! TO THE UNITED STATES COURT
OF APPEALS FOR THE SDXTH CIRCUIT

Per Cumian.
The writ of certiorari is dismizsed as improvidently
Eranted,

December 10, 2002.

Justice Srwvams, disseniing,

The Court's decision 1o dismiss the writ of certiorari
as improvidentiy granted presumably is motivated, at
least in part, by the view that the jurisdictional issues
presanted by this case do not admit of an easy resalu-
tlon.' I do not share that view. Moreover, [ belisve we
have an obligation to provide needed clarification con-
cerning an important issus that has generated confu-
sion among the federal courts, namely, the availability
of Federal Rule of Civil Procedure 50N} motions to
challenge the integrity of final orders entered in habeas
corpus proceedings. 1 therefore respactfally dissent
from the Court’s disposition of the case,

I

In 1988 the Tennesses Supreme Court affirmed pati.
tioner's conviction and his death sentence. His attempts
to obtain postconviction relief in the state court system
were unsuccessiul, in 1996 he filed an application for a
Wit of habeas Corpus in the Federal District Court ad-
vancog several constmtonal claims, owoe of which
raised difficult questions. The first challenged the com-
petency of hiz trial counsel and the second mads seri
ous allegations of prosecutorial misconduct. After hear-
ing extensive evidence on both claims, on April 8, 1998,
the District Court entered an order granting relief an
the first claim, but helding that the second was proce-
durally barred because it had not been fully exhausted
in the state courns. Abdur'Rahman v. Bell, 988 F. Supp.
073 (MDD Tenr. 1998). The procedural bar resulted
from petitioner's failure to ask (he Supreme Coun of
Tennessee to review the lower state courts’ refusal to
grant relief on the progsecutorial misconduct ciaim. fd.,
at T080-1083.

The District Court's ruling thar the claim had not
been fully exhausted appearsd to be correct under
Sixth Circuit precedent® and it was consistent with this
Court's later hclding in O"Sullivan v. Boerckel, 526

' On October 24, 2002, fust ras weeks before oral argumest, e
Loyn epiered an order deecting the pertes o e supplemantal
bricts sddressing these bwo questions: “Did e Sixth Cireud bave
jurisdiction ro review e Disinic Cours arder, dated Nosermber
£1, MW, rarsferring petidoner's Rule 600 motéae to the Shdh
Clroult pursaant o 28 UL 5 C § IE3LY Dors ths Cowrt have juris.
dictiom to reviear th Siarh Cirouits order, dated Febeoary 11, 2002,
derying beave to fle 3 second habess corpus petition? Post

p—

! Bem Silverburg v, Evitty . 393 F. 2d 124 (CAS 1993), Other CIr-
cuis had hald that the exhaverion requirement may be sxtiefed
withour sseking discresorary review m & State's highest coart

b e R
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1.5 838 (1999, In response t0 our decition in
OrSulblivan, however, the Tennesses Suprems Court on
Jume 28, 2001, adepted a new nuils that changed the le-
gal landscape. See In re: Crder Establishing Bule 38,
Rules of the Supreme Couwrt of Tennessee: Exhaustion
of Remedies. App. 278, That new rule made it perfectly
clear that the Dnstrict Court's procedural bar hoiding
was, in fact, erroneous.®

The warden appealed from the District Court’s ardsr
granting the writ, but petitioner did nol appeal the ml-
ing that his prosecurorial misconduct claim was proce-
durally barred. The Court of Appeals set aside the Dis-
wrict Cowrt's gront of relief to petitioner, 226 F. 3d 696
(CAS 20009, and we dended his petition for cerfioran on
Cetober 9, 2001, 534 15, 970, The proceedings that
were thersafter initiated raised the questions the Court
now refuses 1o decude.

Cn Movember 2, 2001, petitioner filed a motion, pur-
suant to Rule B0(b) of the Federal Rules of Cial Prace-
dure.? seeking relief fom the District Court judgment
entered on April B, 1998, The moton did ast assert any
pew constiiutional caims and did not rely on any newly
discovered evidence, It merely asked the Disrict Court
to set aside its 13098 order terminating the habeas cor-
pus proceeding and to decide the merits of the prosecu-
torial misconduct claim that had been held to be proce-
durally barred. The motion relied on the ground thar
the Teanesses Supreme Court's pew Rule 39 demon-
strated that the District Court's procedural bar raling
had beer. based on a mistaken premise.

Relying oa Sixth Clreuit precedent,” on November 27,
2001, the District Court entered an onder that: (1} char-
acterized the moTon 45 & "secong or successhve abeas

Sew, e g, Doiry v. Erickeon, 31 F 3d 381 (CAS 1934); Boerchel v.
O'Saflivan, 136 F. 3d 1194 (CAT 1958),

* Tennesses Suprems Court Bule 15 rerds, inorelevant par: “Tn
all eppeals from criczinal convicliions of posI-cenvicrian relwel mat-
fers from and atter July L 1557, & IDgans sholl £ot e requined 19
petitlan for reheasiag of to fle an application for parmission to ep-

o the Suw g Court of Tennesses an adverse de-
Mmum-:nmmummu Wﬂrﬁﬂuh&mm
howe exhousied sl wndlable sipte remedles respecting a cleim of
orror, Rother, when the claim has bean prosented fo the Court of
Criminal or the Supreme Court, and raliel has besn de-
nied, the lingant shell be deemed to have exhausied all available
state remedies available for that cdaim." This S5 of action by the
Tennesses Court was astlcpated—Indeed, invited—hy the comeor-
Ang apinion in O%ulbee @ Ooerchel 526 U 5. 838, B43-850
(hEEE) (opinion of Soums, J.).

* Federal Pule of Chrl Procadure 6000) provides, in part- “Om
motion and upon such terms as are just, the coart moy rekeve a
PASTY OF & party’s legal mwumunvetrm:mmﬂ:u;muu. arder,
or procesdicg for the following reasons: {1} mistake, inadvemence,
surprise, or excusable neglech: (2] newly disorvered evidence
which by due dilgence could mot have besn discovered in tlme o
move for o new el under Kide S44b); o8 fraud (whether hereto-
fore demominated infrineis of exEangs), rrumnﬂnnl:lﬁr.n ar
other miscondwct of an adverss parmy: (4) the jedpmnnt is voud: c5Y
the udement . . - upan which i % hated has hesn reverted or oths
erwie vacaled, or il B omo longer eguitable that the judgnrent
shevole howwn prospestive applicaton: aor (5 any other reason just-
fing relief from the cperation of the judgment The mation shall
b mace witkin & reasonable nime. and for reesons {1} (2. nnd (3}
ned more thad aae »ear affer the judpmont, order, &F procosding
was anbered or taken,”

* Meureen v Serogpy, 39 F 3d 1203 1335 (CAE 1996 ¢'"We
Bpres with those circwis that bave hebd that a Ruels 600 medios is
Elra precrical ecuimbent of 8 succAselve BADRRS EOTPOS Peris

o, ,."

corpiid application’ poverned by 28 Ul S, C § 2244 (2}
held that the District Court was therelore without juris-
diction to decide the motion:® and 3) transferred the

case to the Court of Appeals pursuant to § 1631.7

Petitioner sought review of that order in both the Dis-
trict Court and the Court of Appeals. In the District
Court, petitioner flled a notice of appeal and requested
a certificate of appealabilicy. See Civil Docket for Case
#: SE=CV-3B0, reprinted in App. 11. In the Court of Ap-
peals, petitioner filed the notice of appeal, again sought
A certificate of n.ppr.:lhh'i'lil!l-,r, and moved the sourt 1o
consolidate the appeal of the District Court's Rule &0ib)
nding with his pre-existing appeal of his original fed-
eral habeas petition. Id., at 28, On Jaowary 18, 2002, the
Court of Appeals entered an order that endorsed the
Distrnet Court's disposition of the 80(h) moticn, specifi-
cally including its characterization of the motion as a
suceessive habeas petition, Mos. SE-G358/6569, DI-6504
(ALY, p. 2, App. 35, 36 In that ordes the Court of Ap-
peals stated that the “district count properly found that
a Rule 60(b) metion s the equivalent of a successive ha-
beas corpus  potiion,” and then held that
AbdurRahman's petition did not satisfy the gateway
criteria sef forth in § 22440832 for the filing of such a
peticion. Jhid. It concluded that “"all relief requested to
this pane] is genied.” id., at 37. In a second order, én-
tered on February 11, 2002, Nos. 95-6568/6569, 01-6504
(CAR), App. 38, the Court of Appeals refemed bo al:ldl-
tomal filings by petidoner and denled them all.®

Thereafter we stayed petitionor's executdon and
granted his petition for cerficrar to review the Court of
Apgesls’ disposition of his Rule 50(b) meton.” 535 U, 8.
1018 Q2OUEY.

oF Smoseiaive by this section 15 filed in the
TS court, the applicant shadl move in the approgriabe SousT af
u.pqu'hrmmd.’mlhuﬂnﬁﬂlhdhﬁiﬂmﬂm coniidur the

“Title 28 1) 5 O § 22440508 (N (A) provides: *'Before 2 second
applicstion permined

TSection § 163] provides:™Whenever 3 Svil action is filed in &
cour: as defined bn section $10 of this tiks or an appeal, Lucuding
a petition for review of admindgrative aetinn, 2 socoed for ar fled
with swch & court and that coart finds that there i 2 want of jurs-
ciction, the court shall, if T2 in (Re InCeress of QSTice, TAnsier s8cE
action or appeal 1o any othas Futh Ot By which ths aetlen or o3
pezl could have been heought at the time 0 was fled ar noticed,
and the acton of appeat shall proceed a& B i had been flsd in or
poriced for che comm o which ic & ransferced on che date upon
whiich it was sctualhy fiked in o noticed far the omart from which it
is rransferred " Under Sivrh Ciscuic i, & dirrier court pre-
semiped with a “second or secoessive™ habeas application maust
transfer it 1o the Count of Appeals parsaant to that sedion. See
inreSems, 111 F. 3d 45 (CAG 1967

* Orw paragraph in that order reads as follows: “The order con-
ﬂui‘l;EI.‘l‘l-l:l.t"l-El‘l.ﬂMl Rk 600 motbay a8 an application for lagve
o file & pecand nabase chrpeik partEoe | . 2 rot an appenlsble or-
der I Mo 01=6804, which & therefare DISMISSED for lack of jd-
risdiction." App. 39

® Thie two questions presesmed in che cerdoran petiticn read as
fmlbows: =1 ‘Whether the Sixth Circait ermed in holding, (o Sguans
canfiset wilh decasiong of this Coam and of other croaits, thet ev-
ery Buls El(D) Moo consiiuses 4 prohibibed “second of suctes-
=we' habeas potition a8 & mather of law.

2. Wherther a coust of appeals abuses its discretion in refosing
ta permit corsidération of 4 w2l inferveniag legal deveopment
wiven the fallure i do 20 preclides & habess peticiones fromn aver
racebimg any adjudication of his ciadme on the merits” Pec. for
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The answer {o the jurlsdicsional guestions that we
asked the paries 1o address depends on whaether the
mation that petiioner filed on November 2 2001, was
properly sivied a5 2 Bule 60(p} motion, or was actually
an applization to file & second o1 sucoessive habeas cor-
Pk petition, ag the Court of Appeaks held. If it was the
tarter, petitioner Gearly faiied o follow the procedure
specified n 2B U. 5, C. § 2244 3pAL'"" On the other
hand, it is clear that if the motion was & valid Rabe 805}
filing, the Court of Appeals had jurisdiction to review
the [hstrict Court’s dendal of relisf—either becauae that
denial was a final order from which petdticner filed &
Hmely anpeal, or because the District Court had tfrans-
femed the matter o the Cour of Appeals pursuant to
§ 162L."" In either event the issue was properly before
the Court of Appeals, and—since the jurisdictional bar
in §2244(b)}ENE) does pot apply to Buls 60b)
motions—we cemainly have jurisdiction o review the
erders that the Court of Appeals entered on Januery 18
and February 11, 2002, Thus, in crder to resolve both
the jurisdictiona) eues and the questions presented in
the certiorar: pefition, if 5 pecessary to identfy the dif-
Terence, if any, between a Rule Bl motion and a sec-
ond or successive habeas corpus application,

As Judge Tjoflar expleined [n a recent opinion ad-
dressing that precise issue, the difference iz defined hy
the relie’ that the applicant seeks. I he seeking reliaf
from a federal court’s final order entered in & habeas

pretecding on one or more of the grounds set forth in
Fule §0{), or is he sesking relief from a stale court's
Judesment of conviction on the basis of 8 new coRstitu-
tiomnl cloim?® Esfarrap to the Eference between o Rule
60¢b) motion anc a “second or suscessive” habens cor-
pus petitior, Judgze Tioflar wrote:

*The distinction lies in the harm each is designed to cure. A
'‘second or suotessive” habess corpus pedtion, as discucesd
abarve, is meant to wddress two specific types of consti
tonal claims by prisoners: ([} clatme that elly] on 2 new
rule of constitutional law,’ ard {2) claims that refy on 2 nide
of constitutional low and are bosed on evidence that ‘could
not have been dizcsvered previously through the execise
of due diligence’ and would csablish the pstitoner’s facs
fual innocence. 28 U, 5, C. § 224400030 (A). Nelther of these

of caims chadlenges the distnot courts previous de-
cial of relief under 28 U. 5. C. § 2254. Instesd, each alleges
it the contesxctual circumstances of the proceeding have
changed =6 much that the petitoner's corviclion or g6n-
tence now runs afcul of the fracham.

“In enntrast, 5 medion for reliel under Bule 80 of the Fed-
eral Rules of Civil Procedure contests the integrity of the
procesding thar resulted in the district court's judgment,

" Bection § 2244050 3p{A) pronvides: "Defore & secom! OF suc-
ocesive applicatipn permicted by this sectinn i= fled in the disrist
cours, the appleant shall move in the Npproprises cour of spoeals
for en order puthorizing the disiria cour o coxsider the applac-
tion. ™ Petitioner filed no mech metion.

s od [i:Iu.rll.u.llr impectance thar pecdrhaner filed bis notice of
appeal in both the Court af Appeals and the Distmict Court. Regard-
leaz ol whether the District Court's ramifer ordes divesied that
paurt of jurisdicton 10 condues fumther neoesedingre, peetitioner
challanged the specilc characterization of his 600h) motion before
he rwo possible counts that could pear his claim

“When n habeas compus petitinner moves jor rebef undar,
for example, Rule 600b)(3), he 18 impugning the inlegricy af
the district cowrt’s edgment rejedcting his petition on the
prowend that W State olviained the judgoent by frawd. As-
EFAE ts ciaim i guite different from conterding, as the
penrioner wolld moa suscessive habeas corpus pention,
tha: his conviclion or sentence was obfained 'in violadon of
live Conszrulbon or laws or meaies of the Urired Swes * T8
1P 5. C. B 22540m).

I sare, & "second o sucoessive’ kabeas corpus petition,
Eke all haeas corpus petitions, 15 meant 10 remedy consti-
hational vicdations [albeit ones whish arse out of facts ds-
covergd or laws evalved after an initial habeas corpus pro-
cedingh, while o Rude 680¢) 2eotion i designed to oure pro-
cidural vislations in e earler procsading—hene, 3 habeos
corpls procesding—that raise questions aboul that pro-
oeeding’s integrity.,

“as g fimai nove, | would add that this nale i net just eonsis-
fent with case law, but it elso comports with the fakr ard ég-
aitable admenisration of justice. I, for example, a death
row inmate could show theal the State wdeed committed
Fracd upan the distriet court dusing his habess corpus pro-
ceeding, it would be a miscartiege of justice If we turmed 2
blind eye 1o such ehuse of the judicial process. Neverthe-
fezis, this i the resubt that would ecour if habess corpus pe-
ttioners' Rule G0 motons were abways consdemed 'see-
ond or successive’ hebeas comas petitions, After all, a

claim of prosecutonal rand does nal rely on “2 new mole af .

onnstifuticnal law" and may nol ‘estabbsh oy clear and con-

ovigence that . . . no eosonoble faefinder would
have found the applicant pulty of the undedying offenss’
ZB UL 5 C § 244000020 Itis o cluim that nonetheless ot
b recognired.” Mobiey v, Head, 308 F, 30 1086, 1100-1 105
oAl DME) [dissonting opimion).

Judge Tioflat's ressoning &5 Tully consistent with this
LourtT's declions in Stswart v. Martinez-Villareal, 523
U. 5 637 {1998), and Slack v. McDanle!, 829 U, 5, 473
). Applying thet reasoning to the present case, [t is
periectly clear that the petitoner flied a proper Rule
€000} motion. (Whether it hould have been granted is a
different quastion.) The motion did not purpart to gat

- forth the basis for a second or successive challenge to

the state-court judgment of conviction. It did, however,
seek relief from the final order entered by the federal
wourt in the habeas proceeding, and it relied on grounds
that are either directly or indirecily identifled in Ruie
BDb) a3 possible bases for such relisf, Ezsentalhy [t
submitted that the “changes in the . . _legal landscape,”
Agostini v. Falton, 521 U. §. 203, 215 {1997), effected by
Tennesses's new rule demonstrated thar the District
Court’s procedural bar ruling rested on a mistaken
premise. In petiticner’s view, thal mistake constinated a
“reason justifying relief from the operation of the judg-
ment” within the meaning of Rule B0) 6). Whether
une ultimately agress or disagrees with that sabmis-
sion it hed sufficient argusble meril to persuade at least
four Members of this Court to grant his certiorar peti-
Hon.

Il

In the District Court patitioner filed a comprehensive
memoramndum supporting his submission that his Rule
60(c) metiorn should be granted. App. 171-287. He has
argued that the evidence already presented to the eourt
prowes thet the proseculor was guilty of serious miston-
duct; that affidavits executed by eight members of the
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pury that sentenced him te death estabiish that they
would have not voted in favor of the death penalty if
they had known the facts that the prosscuter improp-
erly withheld or concealed from them; and that it is in-
equitable w allow an erronesus procedurd ruling o de-
prive him of a ruling oa the merits. In this Court, a bref
filed by former CroscoutorTs A5 anic Curas urges us o
adéress the miscomduct daim, stressing the Importance
of condemning the conduct discinsed hy the record.'?
Arguably it would be appropriate for us to <o so in or-
der to answer the second question presented in the cer-
forari petition. In my opinisn, however, cormect proce-
dure requires that the meris of the Role §Kb) motion
e addressed in the first instance by the Diswicr Cour.

The Discict Court has alresdy beard the exiensive
evidence relevant to the prosecutorial miscomduct
clnim, as well as the evidence that persuaded both the
Tennessee apgellate court and two federal courts thar
petitioner's frial counsel was ineffective (relief was de-
pied on this claim bassd on a conclusion that counsel’s
imeffectiveness did not affect the outcome of the mial).
That court is, therefors, in the best position fo evaluate
the equitable conslderations that may be taken into ac-
count in ruling on & Rule 0oy motion. Moregver, sim-
ply as a matter of orderly procedurs, the court in which
the motion was properdy Sled s the one that should first
gvaluate it mends. :

The Court of Appeals for the Sixth Ciceuit prainly
srred when it characterized petiioner’s Rule 80(b} mo-
tion as an application for a second or succassiwe habéas
petiion and denied relief for that reason, The “federal-
gm" concerns hat motvated this Court's misguided
decisions in Coleman v. Thompson, 501 U. 5. 722
(1891),7 and O'Sullivan v. Boerckel, 525 U. 5. 238
[19949), do not even arguably support the Sixth Cirouwit’s
disposition of petitioner's motion. | would thersfore va-

'? Qe Bral for Formeer Prosecutors James F. Neal etak =2
Amict Curine 24,
3 =“This is a case abowt fecaralizm,” 501 1. 5., at T24

cate the orders that that court entered o Janeary 18
and February 11, 2002, and remand the case to thar
court with imstructions to direct the District Court o
nile oo the merits of the G0y modon.

THEOMAS C. GOLDSTEIN, Washingion, LLC. (Amy
Howe, Goldstein & Howe FC, William P, Redick I,
Bradley Maclean Sdies & Harbison PLLC, and James
S, Lietanan, on the hfi:fﬂ} for Pﬂﬁﬁﬂn:l‘. PALUL G5, SUM-
MERS, Tennesses Aorney Goneral (WMichael E. Moors,
5ol Gen., Gordon W. Smith, Assoc, 5ol Gen., and Jo-
seph F. Whalen and Jennifer L. Smith, Asst, Arvs. Gen,,
on the briefs) for respondent; PAUL J. ZIDLICKY,
Washington, D.C. {Carter G, Phillips, Gene C. Schaserr,
Eteven T. Cottreau, Rebeccz K Wood, Sidley Austin
Brown & Woaod LLP Bill Pryor, Ala. Atty. Gen., Nathan
A Forrester, Sol Gen., Janet Mapolitzno, Ariz. Ator
(yen., Mark Lursferd Pryor, Ark. atty. Gen., Eill
Lockyer, Calif. Ay, Gen, Ken Salwowr, Cole. Ady.
Gen., Jobn M. Baley, Conn. Chief State’s Afty., M. Jane
Brady, Del. Atty. Gea., Hobert A, Butierworth, Flo Jaty.
Gen., Thurberd E. Baker, Ga Afty. Gen., Alan . Lance,
Idaho Abty. Gen., James E. Byan, Il Atty. Gen, Steve
Carter, Ind, Arty. Gen., Carla J. Stovall, Kan. Atty. Gen.,
Richard P. Ieyoub, La Atty. Gen., Thomas F. Reilly,
Mass. Atty. Gen., Mike MeGrath, Mont, Atty. Gen,, Don
Stenbery, Meb, Aty Gen, Frankie Sue Trel Papa, Nev.
Atty. Gen., David Samson, MNJ. Atty. Gen.,, Wiyne
Stenehyem, M.D. Atty. Gen., Bemy 1, Montgomery, Qhio
Afry, Gen,, WA, Drew Zdmondsor, Okla, Afty. Gen., D.
Michael Fisher, Pa. Atty. Ger., Charles M, Condony 5.C,
Atty. Gen., Mark Bamett, 5.0, Afty. Gen., John Comnyn,
Tex. Atty. Gen., Mark L Shurtleff, Tah Afty. Gen.,
Jerty W, Kilgore, Va, Atty, Gen,. Christine (. Gregoim,
Wash, Ay, Gen., and Darrell V., MeGraw Jr., W.Va.
Afty. Gen., on the briefs) for Alabama, et ai, as amicus

curige.

10

CRRAINAL LAW REPORTER  ISSH 00112341

BNA 124102

APFENIILE A



LE Tarel JPSLL

140

il

1z

16

17

13

19

24

21

22

43

2%

25

UNITED STATES FEDERAL COURT

FOR THEE DISTRICT OF MINNESOTA

e e o o R O A A R G M R R M S D E S W e s s S SSaSEm e = RS oS-

United States of America,

FlaintifEf,
va- File Noc. CR.4-89- EI{HE]
= ;x17:'1 7
Fohn G. Lambras, i ¢ ¥ ﬂ J
1f‘t;flj ﬂ

Defendant.

O NI M e Er o s A E E EE EmE RS R EEEEEE =S s SF =SS ame

TRANSCRIPT OF PROCEEDINGS in the
above-entitled matter befcre the Honorable
Robert G. Renner on February 10, 1337 &t
United States Federal Courthouse, EBt. FPaul,

Minnescta, at 10:00 a.m.

APPERRRMCES:

Douglas Peterscn, Assistant United States
Attorney, appeared as c¢ounsel on Bahalf of the
Goavernment.

Colia Ceisel, Attorney, appeared as

coungel on bekalf of the Defeaendant.

REPORTED BX:

BARBARA J. EGGERTH, R.P.R.

RAY J. LERSCHEMN & ASSOCIATES
APFENDIX  B.



io

e

L&

13

13

15

16

17

18

18

20

21

23

23

24

25

27
Mr. Peterson's level.

On Februaxry 10th, I asked for a -- 1I
filed motions regarding funds taken and issues
for resentencing as to double jeopardy as past
enhancements of past offenses. That's on the

-= within the court's recarzxd. That deals
with forfeiture that took place on -- back in
the '70s. This is a March 15th metion to bar
past criminal offenses in the resentencing ot
John Gregory Lambros that will be used to
anhance current sentance and place Lambros in
a career offender's status due to double
jecpardy challenges.. I believe all these are
valid Rule 33 motions.

Hare, Your Honor, petiticnm on May 7th to
the clerk was a motion. Petitioen for
evidentciary hearing, clarification as te the
cause of arrest in Brazil on May 17 to
determine if prison time in Brazil counts
towards Count 1, which you're sentancing me on

-- which I assume you'll be sentencing me con
teday, and -- or towards a parcle violation.

I was arrested in Brazil on a parole
viclation, and it's my understanding under the

laws of retaking that is the sentence I would

RAY J. LERSCHEMN & ASSOCIATES
AFFENDIX  B.
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serve first, and I'm leosoking to this court for
an evaluation as teo am I aserving a sentence
right now on Count 1, 2, 3 and 4, or am I
serving a sentence under a -- for a parcle
violatlen?

THE COURT: Do you have sometbthing
to add?

THE DEFENDANT: I am asking Yyou
which I am being sentenced under. 1 mean,
which =- how I am serving my time right now.
Is it proper for me to ask You that?

THE CQURT: You can ask 1it. Your
question is cn the record. I reserve the
right to respond at any time during the course
of these pruca&dinﬁs. but at this time I have
nothing to say.

THE DEFENDANT: Okay, Your Honor.
My position is, number 1, I was arrested on a
parcle viglation. There wWas no such crime as
a parole vielation in Brazil. Parecle
wviclation is the same as escape, and escape 1s
legal in South America as in most countries
and throughout Burope. And that was not part
cf the extradition agreement with the State

Department that I would be tried or sentenced

RAY 7. LERSCHEW & ASSQCIATES >
APPENDTX B. .
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ORTTED STATES DISTRICT COURT

DISTRICT OF MINNESOTA

POURTH

DIVISION

————————————————— I
1

Onited States of America, : 4-89 Crim. 82(05)
Plaintifs, z
=ya- H

John Greqory Lambros. H Minneapelis. Mipnnesnta

i JdJanuary 27, 1584

Defendant. : 3:00 ¢ clock p.m.
_________________ '“

cRTDM [ 2]
(Bentencing!

BEFORE THF RONORABLE NIANE E.

MURPHY .

CHIFF UNITED STATES DISTRICT JUDGF

BRFPEARRNCES 2

For the PlLaintiff-:

For the Defendant:

Court Rerorcter:

Mouglas R. Poterson.,
Assistant U. 8. Attoarney

Charles W. Faul kner
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believes that he should actually get a deduction as a minor or
a minimal participant, but certainly net the two-point
enhancement.

There's a dispute related to paracraphs 39 and 40
about prior criminal history. The defenge position is that
the doctrine of specialty in Article 21 of the Treaty of
Extradition between the United States and Brazil prohibits
conaideration of the prior criminal history. parole status.
and personal characteristics. The Covernment believes that
there is no breach of the specialty doctrine.

Then on the criminal history. another matter related
tn the criminal histary. in addition to the treaty. relates to
juvenile adjudicatioen and misdenmeanor. The defense position
iz that the prior juvenile matters were expunged and shouldn't
be considered. Apparently the Probation Office says it looked
and couldn't £find any record to say that they were expunged.

Okay. If we could then back up to the disputes on
the fartual matters, I also referred to Mr. Lambres' letter
gated Janvary l7th to Mr. Paulkner., which speaks to some of
these same points and also says he has a right to have correct
information in the PSI.

1'd like to back up now to the particular matters.
There has been voluminous materials that have been submitted
in writina on this by both sides. which the Court has gone

aver carefully. 155*'
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THE CCORT: Well, Mr. ==

DEFENDANT LAMBROS: It says marijuana. T want him

—r—
——

—
to =

THE COURT: I just will assume. for purposes of the

record, that all of that is true, for purposes of what we have

to do today.

DEFENDANT LAMBROS: And on page 7 it talks about
sommitting perjury. Mr. Peterson is savine I don't have
implants. Yet the Court won't let me have an MRI. May 6th., I
¥went to Abbott-Northwestern RHospital.

THE OOURT: Okay. let's not get into that. T just
izaned anather order on it. T know that you disgaqree with it.
but let's not get into khat now.

DEFENDANT LAMBROS: OKay. Number 36, I exercised
authority over individuals. T didn't exercise authority over
anyhody. because I wasn't doing cocaine busineas. So I
disaagree with the enhancement of two points.

Wumber 40 talks about my previous convictions. As
to constitutional law in Brazil, the specialty doctrine
applies:; thus, all previous offenses are not appli&ahle here.

I wano arrested on the parole vioclation warrant. The
Supreme Court in Brazil threw it out, because it was not
avplicable. If vou lock in the treaty of extradition between
the TTnited States and Brazil, vou will notice that anv offense

hags to be dealt with in a special -- ‘}lﬂ‘
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On the igsue of prior criminal history, interesting
legal arquments related here relatino to the doctrine of
specialty. It reguires that a defendant may be tried only for
the offense for which the asvlum country deslivered him. In
other words: he could be triad only for the offenses for which
he was charqed in the indictment and under which he was
extradited.

But that is what he was tried for. Consideration of
his criminal history for sentencing purposes is not the same
as trial, and I don't believe there's a violation of the
doctrine of specialty. Obviously., Mr. Lambros disagrees, and

it will be an issue on appeal.

[

He find no record that the juvenile adjudication and
misdeneanor were expunged. and, therefore, appropriately
considered.

Finally, T would determine that the applicable
quidelines are:

Total offense level. 37, career offender, sentencing
guideline mection 4Bl.1;

Criminal history category. VI

160 menthe to life imprisonment; mandatory life
imprisonment on Count I, mandatory minimum of ten vears on
Counts II and ITY;

Eight vears' supervieed release:

£40,000 o 5B million fine. plus cost of ?:1“
AFPFERDIX <.
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PETITION FOR THE UNITED STATES SENATE COMMITTEE ON THE
JUDICIARY TO INVESTIGATE U.S. SENIOR DISTRICT COURT JUDGE
ROBERT G. RENNER, DISTRICT OF MINNESQTA, AS TO HIS
BREACH OF PUBLIC TRUST AND ABUSE OF JUDICIAL POWER.

Wiew Current Slgnaturcs - Slgn the Petldon

Ta: Senator Charles E. Grassley

We, the undersigned citizens cf these United States, urgently call upon you to investigate and
present your findings to the Committee on the Judiciary as to the breach of public trust and
abuse of judicial power committed by U.S. District Court Judge Robert G. Renner, District of
Minnesota, regarding his extrajudicial bias towards John Gregory Lambros.

Cn August 9, 2002, Mr. Lambros mailed a two page letter and eighty one page affidavit
{including exhibits) to your office outlining the illegal actions of Judge Renner from 1975 to
present. Also, on March 20, 2002, Mr. Lambros mailed an addendum to his August 2001 letter
and affidavit to your office. The addendum offered additional information and proof, along
with court documents, concerning the conduct of Judge Renner. Both the August 5, 2001 and
the March 20, 2002 documents are available for review and downloading via Mr. Lambros” web
cite, "BOYCOTT BRAZIL:" www.brazllboycort.org

Judge Renner was the U.5. Attorney in 1976 who illegally indicted Mr. Lambros for an assault
on federal property that never occurred, and then Mr. Renner falsified sentencing documents
in thic casa to state that Mr. Lambros was indicted, pled guilty to, and was sentenced for
murder. On February 10, 1997, Judge Renner used the illegal March 24, 1976 indictmant/
conviction to increase Mr. Lambros' current federal sentence and purposely and maliciously
misinterpreted the domestic laws of Brazil under which Mr. Lambros was governed, due to Mr.
Lambros® extradition from Brazil to the United States,

The United States Supreme Court made clear, in an opinion by Stevens, 1., joined by Brennan,
Marshall, Blackmun., and Kennedy, |)., that "Justice must satisfy the appearance of justice,”
under Title 28 U.5.C. 5 455(a), which provides, in relevant part: “(a) Any justice, judge, ar
magistrate of the United States shall disqualify himself in any proceeding in which his
impartiality might reasonably be questioned. (b) He shall also disqualify himself in the
following clrcumstances: (3) Where he has served in government employment and in such
capacity participated as counsel, advisor or material witness concarning the proceeding or
expressed an opinion concerning the merits of the particular case in controversy." See,
LILIEBERG ws. HEALTH SERVICES CCRP., 486 U.S. 847, 100 L.Ed.2d 855, 108 S.Cr. 2194 (1988).

We find ample basis in the official record to conclude that an objective cbserver would have 137

hittp: | foreee. Priiticn Online . com /| lembres fpetition. himl Page 1of 2

APFENDIX D,
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guestioned Judge Renner's impartiality toward Mr. Lambros in his February 10, 1997 ruling,
and any rulings thereafter, when Judge Renner had heen the responsible U.5. Artorney who
investigated, signed indictments in criminal actions, and prosecuted Mr. Lambros in 1975 and

1976. Judge Renner clearly should have recused himself from Mr. Lambros' February 10, 1997
resentencing.

The time has come to rectify this oversight and to take the necessary steps to maintain public
confidence in the impartiality of our judiciary. May justice prevail and attempt to heal the
wounds of Mr. Lambros and his family members.

Sincerely,

The Undersigned

| Click Here to Sign Petition |

WView Current Signatures

The PETITION F

W F*:lmﬂ" to 5*="iltﬂ' Charles E. Gﬂﬁlt'r was created by E.EE&J.LHHHI
Supporters and written by Ugorge Kalomeris. This petition is hosted here at www PetitionCnline.com as a public

service. There is no express or implied endorsement of this petition by Artifice, Inc. or our sponsors. The
petition scripts are created by Mike Wheeler at Antifice, Inc, For Technical Support please use our
simple Petition Help form.

Sand this bo & friend

http: 7 fwsew. PetitionOnline. com/ flambros /petition. html O 1999=2002 Anifice, Inc, = All Rights Reserved.

N
herped P Penition O ndime. com [ lembeo 3 [ petition. mi , Page 2 of 2
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PLEASE COPY AND PASTE THE ABOVE LOGO OM YOUR SITE The Prtradition. T
AND THROUGHOUT THE INTERMET, . ithon, Lorture and |
Thank wou for your support Eloctromic Mind Control
) : of LL5. Cltizen i

John Gregory Lambros,
a Mative of Minnesola

What's new?

% "WHERE'S THE WWRISDICTION JUDGE ROBERT G. RENNER!™ This article was published for the mtermst magarine JUSTICE
DENIED -- The Magazine for the Falsely Convicted, as per therr raquest on Movember 30, 2002, Please visit the [USTICE DENIED web

SN WA Thug five {3) page atasy with five (3) pages of exhubits, Sofal fen pages, & being offered i PDE FOMRMAT. I
YU NEED ATMIBE ACROBAT READER TO YIEW AND FRINT THIS OCUMENT, l

E ROBERT G. RENNER!" HERE INPDE. |

EJ'? PETITION AMNOUMNCEMENT ; Pleuse visit, dgn. premote, and establish links to werwy, Petition Chnlime cormdflamm beos
petition html which = currenthy hosting the Bayoott Brazil "Petiior. For The United States Senate Committes On The Judiciary To
[nvestyrate 1.5, Semior Cour: Judpe Robert G, Renner, Disinct of Mimnesota, As To His Breach Of Public Trust And Abuse Of hadicial
Porarer® Thank You!

% PLEASE VISIT "MINNESOTA LEGAL SHYSTERS.” The webr site desigred w expose trensgressions by Minmesota Judges end
Lawyers. Web site: membersacl.com/TepalShvsters

EL%P PFLEASE VISIT "SCHIZOPFHEEMIA or MIND CONTREOL." The weh site designed to question doctors who have labeled 2 milbion
Amenicans with schizropheenia. Web gite: ipembers 3ol oo FaleBeleefs

% LAMBROS [5 PREPARING TO REQUEST "SILICONE ANTIBODY TEST™ te prove apin he has brain contmol implants. A oae
pape overview as o compances offering SILICONE ANTIBODY TESTING w detect medical problems resulting from silicone toakcity
from brain implants and one page from CABRERA vs CORDIS CORP., 1234 F.3¢ [418 (9ih Cir. 19%8) by Barclays Law Publishers in
PDF FORMAT. YOU NEED ADDEE ACROBAT READER TO VIEW AND PFRINT THIS DHOICUMENT,

% MAYJSLUNE 2002 FRESS RELEASE. entitled "ELECTROMAGNETIC COMMUNICATIONS RESEARCH.” Confidental source
exposes "PARAMETRIC CAVITIES™ s the implanis detected ir the X-Rays of John Gregory Lamones' SKULL. Flense help to distribute
this PRESS RELEASE to the global broadcast medea. Thank vow. Cligk bere for press release,
APPENDIX D. ' Y >
wttpcliwwrw bamilbaycati, org! Pege | &l 39
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PLEADINGS AND OTHER DOCUMENTS RELATING TO THE RE-SENTENCING OF JOHN GREGORY
" LAMBROS ON REMAND FROM THE EIGHTH CIRCUIT COURT OF APPEALS

%ﬂnubﬁ-lﬂ. 1095 Tnfrmatisnal Memsorandum from Nagyomal Legal Professenil Associates [WLEA] to interested counsel and
clients reganding the appellyte court victory in the Lambros cromimal case with informabon on aveiding statulory life sentences, NLLPA
assists attormeys with legal research and in preparation of legal pleadings and oral arguments, specializing in federal
st-comviction relicf,
July 1, 1996 letter from Lambeos to his Publie Deferder Colin Ceisel about issuing subpoenas, conducting depoaitions, amd
collectimg of evidence for his re-sentencing.

July 2, 1996 letter from Lambros to ihe Clerk Peders] Disirics Cougt in Minneapelis requesting a formal investigetion of
Lambros's failure bo receive nodce of e actions of tee United States Suprenie Court,

%JII‘I}' 9, 1996 letter from Lambos o 2 Laavenwosth prison doctoms abaut the competency beanng that will e held prier 1o
Lambros’s re-seniencing, aod imnsmitting decuments of imterest wo the doctors.

Jure 26, 1996 Lambros mobon to the US, Distnct Court for the District of Minnesota, Third Division, U5 v Lambros,
Crirnna File Mo, CE-3-89-E2, 1o requine (ve Bureay of Prisons 1o tansport Lambnos®s legal documents weith kim when he dmvels (o the
re-sEmiending.

%ﬂtlnlﬂr 1, 1996 Order of the U5, Dastnot Court for the Distnict of Mmnesote, Third Divizeen, L8 w Lambros, Crimingl File
Mo, CR-4-89-82, requinng the Bereaw of Privans to fransport Lambros's lagal dooumenis with him when be tavels 1o the re-semtencing,

July 5, 1996 lefrer from Lambeoos o the ULS Parols Office in Minneapolis transmitting information that Lasnbros wanis
consudered in preparation of the Pre-Semtence Report to ke prepered by that office for the re-sentensing

%Hum 20, 1996 leiter From Lambros to Pederal Jydge Bepmer and Lambros's attomey requessing that D, Crigui be
subpeenned o testify at the re-santencngg, and thal be be paid by the govamsenl

. ROBERT G. RENNER, UNITED STATES DISTRICT COURT JUDGE, AS TO VIOLATIONS OF TITLE 28 US.C. §
455(a) AND §455(b) (3). DISTRICT OF MINNESOTA.

ﬁ‘iﬁ 5 TI'IJR damrlwntm fhﬂ in U.E 'I.’E J.AME_-EQ_E le F1¢ "'ll:l 90-28 [RGR] 'Cmuml File T'-ll:-. 4—59 El{ﬂﬂ end is a TOTAL DFS‘F
PAGES wilh soma of the exhibit pages coataming two {2) pages that have been reduced 10 255151 in lowerig coping costs to the cowrts. Therefore,
whal you are reviewing in PDF format s an exact copy of the document as presented to the coumt on April 20, 200] via 1S, Certified Mail with
Return Receipt Requested Please nots that Lambros has mumsered sach page, in bomghand, i the loewer right hand cormer 30 his readers are irsured
that they don't mux-up exhibit order as they maybe confusing. CLICK HERE to view these peges in PDF formal. THE FREE ACROBAT
READER MAY BE DOWNLOADED FROM ADOBE SYSTEMS BY CLICKING HERE.

©,

Ea’ﬂqﬂmbcr 14, 2001, ORDER, by United States District Chief Judge JAMES M. ROSENBAUM, fled stamped by Clerk an September 18,
21 Judge Fosentaum ORDERED he government to respend to LAMBROS' MOTION TO VACATE ALL JUDGMENTS AKD ORDER, by
Monday, Octeber 22, 2001, Aleo attsched is the mailer shp tiat states this i part of Case Mo, $9-cv=28, This document contains two (2) pages.
CLICK HERE towiew these pages in PDF format. THE FREE ACROBAT READER MAY BE DOWNLOADED FROM ADOBE SYSTEMS
BY CLICEIMN HERE PLEASE NUFTE: I'T APFEARS UNITEDSTATES DISTRICT COURT JUDGE ROBERT . RENMER HAS
RECUSED HIMSELF FROM LAMEBROS' CASE, AS FER THIS ORDER. See, 115, v=. ARNPRIESTER, 37 F.3d 464 (9th Cis. 1994)(L.5.
Dhginet Twdge cannot adjudicite case that he or she as 115 Attomey began).

%Scm:mhn 20, 2001, Civil Cess No. 99-CV-28, LAMBROS" motion entitled, "SUPFLEMENTAL INFORMATION TO ASSIST THE
LCOURT AN THE GOVERNMENT IM THEIR RESPONSE TO PETITIONER'S MOTION TO VACATE ALL JUDGMENTS AND
ORDERS, AS QRDERED BY JUDGE ROSENBAUM ON SEPTEMBER (4, 2001, FILED SEPTEMBER 18, 2001.7 This is 2 continuaticn of
erimang] ik number 4-89-82{5). This docurnent is 2 TOTAL OF ¥ FAGES including 2 ore page centificate of ssrvice, two page motier, and six

pages of eahibits. LAMBROS hias mamdierod cach page, in longhand, in the bwer rijht band comer 5o bis readers are insured thay they dont mix=up
APFENDIXE D ""l .
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. exhibit order. CLICK HERE to view these papes in POF FORMAT. THE FREE ACROBAT READER MAY BE DOWNLOADED FROM
ADOBE SYSTEMS BY CLICKIMG HERE.

E%’ﬂl:mb:r 19, 2001, Civil Case No, 9928 (RGR), criming] nember 4-89-82(5), governments' moticn entitled, *OPPOSITION OF THE
UMITED STATES TO PETITIONERS MOTION TO VACATE ALL JUDGMENTS ARND ORDERS ™ This document is & ital of five (3) pages
in POF FORMAT. THE FREE ACROBAT READER MAY BE DOWRLODADED FROM ADORE SYSTEMS BY CLICKING HERE TO
VIEW THIS DOCTUMENT. (The exhisie are not inchoded within this download ac they are court opizions and documents that appear within this
weh site). DOWHMNLOAD OCTORER 19, 2001, OPPOSITHON OF 1S, HERE [N PDF.

B

% Chetober 20, 2001, Civil Casz Mo, 99-28 (RGR), criminal member 4-89-82(5), LAMEROS' "MOTION FOR DISCLOSURE OF
COCUMENTS FILED BY UNITED 5TATES DISTRICT COURT JUDGE ROBERT . RENMER IN THIS ACTION." Thes document 5 2 total
of seven (7) pages including the ore (| page certificate of service in PFOF FORMAT, THE FREE ACROBAT BEADER MAY BE
DOWNLOADED FROM ADOBE SYSTEMS BY CLICKING HERE TO VIEW AND PRINT THIS DOCUMENT.

%} Oetober 30, 20010, Crvil Caze Ho. 99-28 (RGRY, cnminsl nomber 4-89-82(5), LAMBROS' "MOTION FOR EXTENSION OF TIME TO
RESPOND TO GOVERNMENTE' OFPOSITION DATED OCTOBER 19, 20017 This decwement iz & total of two (7)) pages including the ane (1)
rage certihcatz of serviee i PDF FORMAT. THE FREE ACROBAT READER MAY BE DOWNLOADED FROM ADOBE SYSTEMS BY
CLICKING HERE TO VIEW AND PRINT THIS DOCUMENT. (The ane page extabit not included).

% Movember 02, 3H, Civil Case o, 99-28 (RGHR), ciminal nember 4-89-825), LAMBROS fled two (2) motions: a) "PETITION
LAMBROS REQUESTS PERMISSION FROM THE COURT TO AMEND THIS ACTION UKDER RULE 15(a) & 1%a), FRCP." This mation
is a total of four (4) pages with two [2) pages of exhibits. FLEASE NOTE that LAMBROS & incloding United States Chief Mapistrate JTudge
FRAMELDY LINWOOD NOEL to this action, as Magismate Judge MOEL was an Assistant LS. Attormey in the U5 Alomey's Offiee for the
Mhgtrict of Mimnesota, MINNEAPOLIS OFFICE, from 1983 thru 1989, the same vears LAMBROS was alleged w kave conspired in dmug
transaction that ended m LAMBRCES ININUCTMENT on May 17, 1959, fram the MINMNEAPCLLS QFFICE of the LS, Attomeays Qfhce,
Therefore, Megistraie Judge NOEL's violations of Title 28 USCS Sections 455(2) and 435(b)(3). b) "MOTION FOR THE APPOINTMENT OF
COUMNSEL." This motion is o weal of nvo (2] peges, Therefore, there is o TOTAL OF NINE (%) PAGES including ome (1) pape for the cenificate
of servics m POF FORMAT. THE FREE ACRDBAT READER MAY BE DOWNLOADED FROM ADOBE SYSTEMS BY CLICHING HERE
TOVIEW AND PRINT THIS DEH T MENT. 1_1:l|ca.-u'. nate that the axhibits o chs package may oot be clear, as they whers fxed c.npinﬁ o start
with],

%Wﬂv!mﬁr 09, 2000, Civid Case Mo, 90-28 (RGR), criminal number 4-8%-8205), LAMBROS' "FETITIONER LAMBROS RESPONSE TO
QCTORER 19, 2001, 'OPPOSEITICN QOF THE UNITED 3TATES TO PETITIONER'S MOTION TO VACATE ALL MUDGMENTS AND
QORDERS."™ This documert i fifteen {15} papes n lengih phas four (4] exhibit cover pepges and cne (1) pags certificate of service page. Thesefore, a
TOTAL OF TWENTY {200 PAGES [N FDF FORMAT. PLEASE MOTE that the culibit are not meuded in this dewnload, bat ars availakle
within the "SECOMD AND SUCCESEIVE MOTIONS TO VACATE, SET ASIDE, OR CORRECT SENTENCES UMDER TITLE 28 U5.C
§2255 BY JOHN GREGORY LAMBRODS" section of this web site. See EXHIBIT INDEX within this docement {or exact descriptions. THE FREE
AUROBAT READER MAY RE IMWWNLOADED FROM AINIBE SYSTEMS BY CLICKING HERE T VIEYW AND PRINT THIS

MOCUMENT.
M HERE IN PLIVE 5

% Bovember 10, 2001, Cinl Come Mo, 9028 (RGR, enmnal member 4-89-282(5), LAMBROS" metion eatitled, "ADDENDUM TO:

r APPENDIX D.

hige A Buacilbovestl orgl Pape XK of §9
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FETITIONER LAMBROS RESPONSE TO GCTOBER 19, 2001, 'OPFPOSITION OF THE UNITED 3TATES TO PETITIONER™S MOTION

“TD VACATE ALL JUDGMENTS AND ORDERS.™ This motion is twa {2} pages in length phus onc {1} page for the cefificate of service,
Theselore, a TOTAL OF THREE (3) PAGES in POF FORMAT. PLEASE NOTE that this sddendum introduced Lombres" August 09, 2001, tweo
page letler o The Henooable Chares E. Gragsley, United States Senator, regardimg the "INVESTIGATION INTO TORTURE AND ILLEGAL
EXTRADITION PROCESS FROM BRAZIL TO THE UMITED STATES TN 1.5, v LAMBROS, CR-4-00.82(5), DISTRICT OF
MINMESOTA " Ales, LAMBROS Aupust 09, 2001, "AFFIDAVTT OF IOHN GREGORY LAMBROS TO THE UNITED STATES SENATE,
'COMMITTEE ON THE JUDICIARY " Copy of the Auguea 0%, 2001, latter and affidasit was attsched to this motion when sohmitted to the
Count. You mey sccess copy of both the letber and affidavit by poing to the bepinning of this web sites’ ndes and looalase siibin the MAJOR
DHVISION section under "UNITED STATES SENATOR CHARLES ERMEST GRASSLEY AND "COMMITTEE ON THE JUDICIARY™
TNVESTIGATE LAMEROS TORTUERE AND EXTRADITION FROM BRAZIL,” THE FREEE ACROBAT READER MAY BE
DOWNLOADED FROM ADBE SYSTEMS BY CLICKING HERE TO VIEW AND PRINT THIS DOCUMENT.

D GOVERNMENT RESPONSE HERE [N FDF.

%.Tuuw,r 02, 2002, Civil Case Mo, 99-28[RGR), criminal number 4-B0-R2( 5], LAMBROS' motion entafled, "MOTION TO DISCLOSE
CURRENT INVESTIGATION BY THE MINNESOTA OFFICE OF LAWYERS PROFESSIONAL RESPONSIBILITY. ™ This madicn is three
(3) papes in lengrih ples a one (1) page certificate of sepice. Also thers are thisty (30) pages of exhibits. Therefore, a TOTAL OF 34 PAGES. Please
nate that this motion discloses the investigation of Attomey Colia F. Ceisel; U8, Assistant Attemey Douglas Peterson; and .5, Attorney David L.
Lallzhawg, by e Minnesola Office of Lawyers Professional Respongibility, 25 to Lambros' February 10, 1997 resentencing heanmng held before fudge
Hobert G, Rermer, This motion is in PDF FORMAT. THE FREE ACROBAT READER MAY BE DOWNLOADED FROM ADORE SYSTEMS
BY CLICKING HERE TO VIEW AND PRINT THIS DOCUMENT.

% bdarch 08, 2002, ORDER. by LS. District Court Iadpe David 5. Doty in crimdnal action 4-89-82[$WIDE0) and civil sction 99-28(D5D0. Judge
Doty dismisasd this action against Judge Renner slaing, “Becuse the court conchades that these motions are collateral to the substantive motion
which is being dismizsed and since the cowt conchedes that i backs punsdicton over ths mater, the coart will dismiss all of these motions.™ This
motion @ five {5) pages and being offered in PDF FORMAT, YOU NEED ADOBE ACROBAT READER TO VIEW AND PRINT THIS
[EOCUMENT.

%WW&HW £ DOTY HERE IMN PDF.

%MHR{:H 27, 2002, NOTICE TO PERFORM ANTIVOR ACTUAL NOTICE o Robent . Renner, LS. Senior Digtrict Count Judge from
John G, Lambros, deted March 27, 2002, Why was Judge Bosenbaum sssigned the case when Judge Renmer kad been assigned from 1997 thie
Febraary 20, 20017 This letter is 7 pages in total with exlaiits and being offered im PDF FORMAT. YOU NEED ADOBE ACROBAT READER
T ¥IEW ANL PRINT THIS DOCUMENL.

%ﬁpﬁl 10, 2002, Civil Mo, 9-28(T50) and Crimical No. $-89-82{5WDSD). Lambros submits the following three (3 motions to the court, as b
the appeal of Judge Doty’s ORDER (1) NOTICE OF APPEAL; (2) MOTION FOR ISSUANCE OF CERTIFICATE OF APPEALABILITY; and
(1) MOTION FOR LEAVE TO FILE A PETITION FOR A WRIT OF MANDAMUS ANDIOR DIRECT APPEAL. A total of 39 pages mcluding
exhibits and cover letter to the Clerk of the Count in PDF FORMAT. YOU NEED ADOEE ACROBAT READER TO VIEW AND FRINT THIS
DM UMENT. (Papes hand-mumiered | thru 39 m lower nght comer o pesest ywou)

ATEQF APPEALABILITY, AND WRIT OF

% April 16, 2002, Civil Mo, 99-ZB(DETY) end Criminal Mo, 4-89-82(DSD). Lambros subimits his "ADDENDUM TO: MOTION FOR
[SSUAMNCE OF CERTIFICATE OF APPEALABRILITY, Dated: Apnil 10, 2002." This motion is 2 pages. The o2l decument with exhibits and
cover letber G the clerk of the court s 5% (6] pages in PIOF FORMAT. YOU NEED ADOBE ACROBAT READER TO VIEW AND PRINT
THIS MOCUNMENT. (Pages hand-numbered [ thru & in lower rght corner o asgist voul,

E‘%"ml.nnn APRIT. 16, 3} ATHHENT
EDE.
- APPENDIX  D. g ,,',I[F-
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& %ﬁl}l il 23, 2002, Deber fiom U_S. Cownt of Appeal for the Eighth Circuit offering the APPEAL NUMBER in this action, 02-2026, USA ve,
LAMBROS, The clerk sintes that he received Lanibres’ notice of appeal and DOCEET ENTRIES from e distzict court and that Lambros’ appeal
haa baen referred to the appenls court for consideration, PROBLEM: Why didett Judge Doty make an DRDER a3 to Lambros' Apnl 10, 2002
medions before the Eighth Circwit was given Lambeos® motions? This letter with attschmends 15 ibree (3) pages m PINF FORMAT. YOU NEED
ADORE ACROBAT EEADER TO VIEW AND FRINT THIS DOCUMENT.

ERE 1M FLY

%Juﬂ: 1y, 2002, Eighth Circuit Court of Appeal Mumber 02-2026, District of Minnesote Civil Mo, 99-28(D30) and Criminal Mo, 4-59-

X DS0) Lambros® "MOTION FOR [SSUANCE OF CERTIFICATE OF AMPEALABRILITY BY THE EIGHTH CIRCUNT COURT OF
APPEALS." Please note that the [1L5. Suprems Count has gronted cortioran on the very same question Lambros 18 presenting to the Cowrt, This
metion 15 seven {T) pages incleding the cover lether 1o the count and Exhibal A and beng offered in PDF FORMAT, ¥YOU NEED ADOBE

R TOVIEW AND FRINT THIS DOCUMENT. Exhibit B of this document is Lamanos' April 13, 2002, Moten for Issuonce
of Cemificate of Appealabilicy and iz avalable withim this section, Thank you

%Jﬂ}' |, 2002, Cighth Cincuit Court of Appaals Me. 02-2026, District of Minnesota Civil No. 99-28{D5D) and Criminal No. 4-89-83DSD).
CRDER by the Eighth Circuit DENYTNG Lambros’ Motion for a COA, for the reasons stated by the district court, The counts order is two (2)
pages in POF FORMAT, YOU NEED ADMDBE ACROBAT READER TO VIEW AND PRINT THIS DOCUMENT,

%-ﬁﬂr 11, 2002, Eighih Circuit Cowt of Appeals Mo, 02-2026, USA vi, LAMBROS, District of Minnesota Mo, 99-25(D5D) and Criminal Mo
£-H9-B2 D81, Lambras’ filing of PETITION FOR REHEARING (FRAP 40) WITII A SUGGESTION FOR REHEARNG EN BANC (FRAF
35). This motion and cover lelter to the court is cighth () pages, NOT inchuding esbibits in PDF FORMAT. YOU NEED ADODE ACROBAT
READER TO VIEW AMD PRINT THIS DOCUMENT. (Plexse note that exhibit B 15 Lamboas' February 15, 2000 FILING OF COMPLAINT
against U5 Attormey Renser with the Office of Lavwyers Professional Besponsibility, 50, Panl, Minnesota, This document 18 available within this
weh sile by entermg Fehruary 15, 2007 into the search engine of this web site) ¥

BREHEARENG WITH SUGGESTION FOR REHEARING EN BANC HERE IN PDF,

%L‘Iﬂdﬂ 19, 20402, filed on Movembes 1, 2002, and placed on the docket of the SUPREME COURT OF THE UNITED STATES o
reovemtber [ 2, 2002, a5 decket number 02-T346, JOHN G. LAMBROS v, UNITED STATES, Petition for a Wit of Cemfboran. This 15 1he final
stape for Lambros’ "MOTION TO VACATE ALL JUDGMENTS AND ORDERS BY US. DISTRICT COURT JUDGE ROBERT G. RENNER
PURSUANT TO RULE 6B 6] OF FEDERAL RULES OF CIVIL FROCEDURE FOR VIOLATICNS OF TITLE 28 II.5.C A, 84355 This
pelition is & 1otal of 93 pages including exhibits and 5 pumbered n the lower right hend comer 1o assure ouder in yoar ieview, This PDEF
FORMATTED DOCUMENT NMEEDS ADORBE ACRUOEBAT READER TO VIEW AND PRINT. (On Deocomber 5, 302 the Solicitor General
requested an extengion of time to respoad,

%T}l: ehove April 13, 2001, "MOTION TO VACATE ALL JUDGMENTS AND ORDERS BY 1.5, DISTRICT COURT JUDGE ROBERT
G REMMER PURSUANT TO RULE &M{bj(é) OF FEDERAL RULES OF-CIVIL PROCEDURE FOR VIOLATIONS OF TITLE 28 US.C.A,
§4557 proves, as per Section 5433, that the average persan on the street “MIGHT™ harbor douints and ressonably question 155, District Court Judge
Robert G. Rermer's imparnaliny wward JOHN GREGORY LAMBROS during o] proceedings when Judme Kenner was the Unied Stales Attemey
for Minocsota that investigated and prosscuted LAMBROS in 1975 and 1976. Title 28 U.S.C. §455(a) sates, “[Alny justice, JUDGE, of magistrae
of the Lnited Siates shall DISQUALIFY himself in ANY proceeding in which his IMPARTIALITY MIGHT BEASONABLY BE
QUESTIONED." Tithe 28 U.S.C. §455bY3) states, " [{b)] e shall alse DISOUALIFY himself in the following civcuwmsiances. (3] Where e hes
served in governmental employment and in such capacity participated es counsel, edviser or matericl witness conceming the procecding or expressed
A0 opinion concermirg the ments of the particular cage ;m controversy.” The following fcis are exposed within the Apeil 13, 2001, MOTION:

a. U5, Atemey Robent G, Renmer ILLEGALLY indicted LAMBROS an March 24, 1976 and assisted in the illegal sentencing of LAMBROS an
June 21, 1576, a8 to vielations of law that did net ccour on federal propenty, Tile 18 TLS.C, Sections [ and 114, Sze, EXHIBIT A. {15 1o Criminal

File Mumber CR-3-76-17, District of Minnesota’.

b. The U.5. Anomey's Office in Minneapolis FALSIFIED documents to the U5, Court of Appeals a2 1o the March 24, 1976 INDICTMENT, ==

21 APPERDIX D. b-[ 2.
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the Eighth Circuit stated LAMBROS was indicted on violations of Titls 13 1LS.C. H 111 and 1114, nat 114 25 stated in the indictment and judgment
" oeder signed by Judge Devil. See, L3 vs. LAMBROS, 614 F.2d 179, 180 (8th Cir. 1980).

¢, The U5, Augmey Roben G, Renperand his employees in 1976 used un ILLEGAL msivtment o leverage a negetiated plea of guilty from
LAMBROS on charges nnrelated. See, LS. vz, LAMDOROS, 544 F2d 362 (Bih Cir. 1976)

dWarden Mickey Ray 15 requested to invesbhigate why tao (2 JUDGMENT AND PROBATION/COMMITMENT ORDERS appesr within
Lambres' U5, Burese of Prsons file st Leavenwsarth Penitentinny, as to U5, ve, LAMBROS., Docket Wumber CE-3-76.17, Distoict of Mmnasota,
Thes 15 the samse crimimal case 115, Attoeney Rohert (5, Renner, moow L5, hedpe Renner, indicted Lambros an March 24, 1976, for ASSAULT and
chanped the charges to MUJRDER afier Lambros plead to an illegal indictment for assaull. Lamboos' August 0, 2001 letter to Warden Mickey Ray
is 4 TOTAL OF 9 PAGES inchuding exhibis, CLICK HERE so view these papes in PDF format. THE FREE ACROBAT REATER MAY BE
DOWNLOADED FROM ADOBE SYSTEMS BY CLICKING HERE.

c. Outober 12, 2001, Lambros’ letter to Warden Mickey E. Ray o 0 Warden Rays’ response o Lambeos' filing of administran ve remedy case
namber 250231-T1. This 15 & contineation of Lambros' sbove Auwgust 20, 2001 letter to Warden Bay as w the actiom of Judge Renner, This lztier is
o bodal of three (3] papes without exhibkits in PDF FORMAT. TTIE FREE ACROBAT READER MAY BE MDOWNLOADED FROM ADOBE
SYSTEMS BY CLICETNG HEEE

f. Attomey Peter Thomzson, Thempsor & Sicoli, LTD, 2520 Park Ave,, Minneapolis, Micnesctn S3408-2403 wes paid by Lambros to represent
Tiirm in 1976 ard 1977 in Criminal Indictments CR-3-75-128; CR-3-76-17; and CR=3-T6-54, Attached for your review are Lambros' betters datad
March 30, 2001 and Movember 2, 2000 to Albomey Thompson. As of January 0%, 2002, Antomey Thompson has not responded 1o Lambros nor
provided a8 AFFIDAVIT 10 the Coart a5 w0 Lambros' guilty ples o violatiens of Title 18 US.C. if [ and | 14, m LLS, vi. LAMBROS, CR-376-17.
Both letiery are 2 todal of two (2) peges without exhibits in PDF FORMAT. THE FREE ACROBAT READER MAY BE DOWNLOADED
FROM ADDBE SYSTEMS BY CLICKING HERE TO VIEW AND PRINT THIS MM UMENT.

II

FLEASE SIGN PETITION : www PetitionOnline com flambrospotition homl

’ SECOND AND SUCCESSIVE MOTIONS TO YVACATE, SET ASIDE, OR CORRECT SENTENCES UNDER ITILE
28 U.5.C, §2255 BY JOIIN GREGORY LAMBROS.

The fllowing secuosl or successive motors el under Tile 38 US.C, §2255 are directly or indirectly due 1o the sctions of United States Atomey
ROBERT . RENMER in 1975 aned 1976, now United Siaies District Count Judge ROBERT . RENNER who resentenced LAMBROS in 1594,
You be the judee i "IMPARTIALITY MIGHT BE QUESTHINED as to the 2ctions of RONERT G, RENNER, and then seview LAMBROS
April 13, 2001, *MOTION TO VACATE ALL JUDGMEMTS AND ORDERS BY UNMITED STATES DEETRICT COURT JUDGE ROBERT

L REMNER PURSUANT TO RULE ¢bHé) OF THE FEDERAL RULES OF CIVIL FROCEDURE FORE VIOLATIONMS OF TITLE 28
1150 A, B455%

1. April 06, 2001, (a5 to Criminal No, 3-76-54, District Court), "MOTION FOR LEAVE TO FILE A SECOND OR SUCCESSIVE MOTION
TO VACATE, SET ASIDE. OR CORRECT SENTENCE UNDER TITLE 28 U.S.C. §2255 BY A PRISONER IN FEDERAL CUSTODY.” Total
papes ome (1}, Also the Apeil 06, 2001, "MOVANTS [Lambros’]) MEMOBANDUM OF FACT AND LAW TN SUPPORT OF (AFFIDAVIT
FORM) MOTION FOR LEAVE TO FILE A SECOMD OR SUCCESSIVE MOTION TO VACATE, SET ASIDE OR CORRECT SENTENCE
UNDER TITLE I8 LL5.C. §22353 BY A PRISONER TN FEDERAL CUSTODY.® Total pages 41 with exhibits. This docerment was filed in
LAMBEOS ve. U5, Mo, ¢1-195ak{N, Eighty Circuit Court of Appeals and =2 TOTAL OF 43 PAGES WITH EXHIRITS and cestificate of
service, Thenefore, vou are revewing in FINF FORMAT an exict copy of the documensts presenbed o the Bighth Circsil. OF mierest 15 the Guot that
LLE, Aromey ROBERT G. RENNER, on September 14, 1996, directly or indirectly MANIPULATED o FEDERAL GRAND JURY in Tetuming an
ilbegal indictment gpaing LAMBROS by not informing the GRAND JURY that they needed o make a prebable couse finding that LAMBROS had
"POSSESSION" wd “INTENT® o diatiibute o wonmolied substencs, Courts bave contimezily held that the ® FOSSESSION™ ad "INTENT™
elernent must be contained withic the indictment for the indictment to be kegally sufficient bo comply with the GRAND IURY clauge of the Fillh
Amendmant. See, [esus Two (2), pages 19 thra 23 within the MEMOBRANDUM OF FACTS AND LAW. During trial LAMBROS was fourd
guilty on Counts 4, 5, & 7 and NOT GUILTY on Counte |, 2, and 3. LAMBROS has numbered each poge, in longhard, in the lower ripht hand
camer 53 his readers are insured that they don't mix-up exhibit ordes az they maybe confomng. CLICK HERE o view these pages in FDF format.
THE FREE ACROBAT READER MAY BE DOWNLOADED FROM ADOBE SYSTEMS BY CLICKING HERE

DOWNLOAD APRIL 06, 2601, SECOND AND SUCCESSIVE §2255 DOCUMENT HEREINFDE. n)._g'
LA
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UNITED STATES v. LAMBROS 063

Clle s 4 F2d 862 (1978)

enhancement of punishment for subsequent
vilalion of Federz]l Nareotiese Aet, trial
court did not abuse its diseretion in denying
motion 1o withdraw guilty pleas.

Alfirmed.

1. Criminal Law $=274(2)

Trial court did aol abuse its diseretion
in denying defendant’s motion to withdraw
guilty pleas on charges of possession of
ceenine with intent to distribute and assault
with deadly weapon upon United States
marshals, in view of absence of evidence
that Government breached terms of plea
bargain agreement, despite fact that de-
fendant, at time he entered guilly pleas,
wag net informed that punishment for any
subsequent violation of Federal Nareotics
Act could possibly be enhanced by reason of
conviction of narcotics offense to which he
entered guilty plea. Fed Rules Crim. Proe.
rule 11, 18 U.5.CA.

2, Criminal Law 2=274(1) :

Presentence motions in criminal case
are Lo be judged on a fair and just stan-
dard.

L. Criminal Law #=274(1)

Pogsibility of enhanced punishrment for
subsequent convietion under Nareotics Aet
was collateral and not direet consequence of
guilty plea to charge of violating Federal
Narcoties Act, and thus eourt, in proceed-
ings held pursuant tn motion to withdeaw
guilty pleas, was not obligated to explain
collateral eomsequence of possible enbunced
punishment. Fad.Rules Crim.Proc. rule 11,
18 Us.CA,

Peter J. Thompson, Minneapolis, Minn,
for appellant.

Joseph T. Walbran, Asst. 1. 5, Ay,
Minneapolis, Minn., for appellee: Robert G,
Renner, U, 8. Atty., Minneapolis, Minn.. on
brief =

Before VAN QOOSTERHOUT, Senior Cir
cuit Judge, and HEANEY and BRIGHT,
Cirentt Judpes,

APFFENDIX E.

VAN OOSTERHOUT, Senior Cireuit
Judge.

This is an appeal by defendunt Lambros
from final judgment convieting him on
pleas of guilty on the charges hersinafler
described, the resulting sentence, and the
deniai of his motion for leave w withdraw
guilty pleas made by him.

Now T6-1580 is the prosecution based on a
multiple count indictment against the de.
fendant and numersus ather persone charg-
ing an extensive conspiracy to import co-
cfine amd distribute it in  Minnesota,
Lambros entered n plea of guilty to Count
£ charging possession of two pounds of
eocaine with intent to distribute, in viola-
tion of 21 U.5.C. § B4l{ak1).

No. 7T6-1681 is an indictment charging
axssult with a deadly weapon upon United
States Marshals at the time of defendant’s
arrest on the drug charge.

On April 22, 1976, afier three days of

. trial of multiple defendants before a jury in

casge Mo, T6-1580, and after other defend-
ants at the trial had entered guilty pleas,
the record reflects the following proceed-
Inga:
MR WALBRAN: [Assistant United
States Attorney.] Your honor, on yester-
day morning, on this, our feurth day of
trial, and what would be our third day of
evidenea taken in the cocaine conspiracy
ense 875128, we have arrived at o satis-
fastory dispesition of the case. It is the
intention of the defeadant John T. Lamb-
rogd to enter o change of plea in Lhe case
number 128 as o Count 43 of the indict-
ment. That would be a tender of a nogo-
Uated plea, Your Honor, under which the
defendant would reccive no more than
{ive years incarceration and a special pa-
role term of whatever length the Court
determines, but at least three years.
Your Honor, the defendant as part of
the negotiation will alse this merning
tender to the Court a change of slea to
Coont [ of that ather indictment in 2-T6—
17 partaining to an nssapit ard resistance
againat certein Deputy U, 3. Marshals
and narcotics officera. Thal is & non-ne-

Q.



