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U.5. CERTIFIFD MAIL MO, FOF QA 2005 — 1 5 =0T ae

RE: FILIRG OF OCOMPLAINT AGAINSY MIEMESOTA ATTORKEYS IN 1976, THEIR
ACTTORS CARRY FOERWARD TD THIS DATE:

A Peter J. Thowpeoan (Current address: Thompaon & §icold, LT, ,
2520 Park Avae., Minneapolis, Minnesnrs 35340584407, Tel. (gl1d)
B7 L0708}

b. Joaeph T. Walbras (Current address; Assisrcane 1.5, AfEnrnay,

BOL [0.3. Coutthouse, 309 South Fourth Streec, Minneapalis,
Minnesota 55415}:

o, Hobert . BRenner (Current addresp: 748 Warreo F, Burger Fedatal
Bullding, 316 Kovth Bobert Street, St. Faul, Minnesocta 55101,
Tal. {B651% E4B-11B4),

Prar Mr. Cleary:

On Aprdl 22, 1976, after theee dayes of trial of multiple defendants before a jury
in Crimtnel Indictment Number 3-75=128, I cotered a negotiated plea In kwo (2]
criminal INDICTHENTS:

1. CR-3-75-128, with judgment entered an June 71, La7a;
2. CR-3-7€~17, with judgment entered on Tuna 21, 19TR:

% per the direction of my allegped competent, galf-employed hired arkornew, PETER

J. THOMPSOM. Actorner Jodeph T. Walbran was the U.5. Assistant Attorney and aAtéocrmey
Bobert G. Renner was the U.%. Attorney For Minoeaspolis, Minnesota. See, EXHIBIT A&
(U.5. vs. LAMBROSZ, 544 F.2d 962 (Ath Clpr. 19783,

Cuerently, John {regery Lambras fs3 incarcerated on 4 non—relstad sentence, with the
above entlitled indictwents asd sentences serving a3 lodged detaingrs. Therefore,
Johe Gregory Lashros "remains 'in custody’ wnder all of his sencences uncil all

Aare served. See, PEFTON vy, AOWE, 321 1,5, 54, 67 C19a8) ("priaoner serving non-
serutive seatences 13 'in custody' under anv ome of them"),
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Lerbroa” letter to Edward J. Cleary
RE: FILIR:Z OF COMFLAINT

CRIMINAL  INDIGTHMENT GR-3-75-17, DINTKICT OF HINKESUTA, DATED MARCE 24, 1574:

Attached ax FEHTRIT R s Digerict of Hinnuﬁutu, Thied nlﬂiﬁlun, Criminal Indictment
CB=3=76=17, dated March 24, L97h., Please note the attached exhibit [s 3 copy of
the certified copy dated July 24, Z00) by che Deputy Clurk.

Alzo attached iz FXWIBIT €, the docket sheet for Criminal Indictment CRE=3=78-~17.
Flensze nokte that the dockeat sheet clearly states 1LAMEROE was indicted on Title LG
C5C 111 and 114, snd REobert G. Renner was the U.5. Attormey sng Joseph T. Walbran
was the Aszsiqstsnt U.S5. Attorney. PBoth the [ndictment andéd docket aheet are for
violacions of Title 18 0.5.C. Secticms 111 amd 114. BFoth are copies of certified
copy dated July 24, 200, br the Beputy Clerk.

PROBLEM: WHY Do TWO (2) JUDGHEMT AND PROBATION/COMMITHENT ORDERS EXIST??%?

The attached EXBIBLT b is the July 24, 2001, CERTIFIED Judpgment and Frobaeticn/
Commikment Order fn Criminal Indictment CR=3=76=17, signed by U.S5. District Court
Judge Edward J. Dewvitt on Jume 21, 1976 avnd by the Deputy Llerk on June 21, L976.
Plemse noce thare the foudpment Deder clearly states John Gregory Lambros wiolated
Title 18 U, 5.C. Sectioms LL] and 114, At charged in Count Ome (1) of the Indictwent.

The second Judgoent and Peobatiosaf/Commitment Ovder 1s being offered az EXHLBIT E.
This secomd Judpnent and Commltment Ovder s dated June i1, 1976, allegedly ailgned
by .5, Digerice dnurt fudge Edward J. Device, MIT ¥WOT SIGNED BY THE DEFUTY CLERK,

as per Cripinal Indlcement ER-3-T6-17. Also the ward AMEWDED appears above the

word JIMWAMENT. This Second Judgment Oreder states John Gregory Lembros wiclated
Ticls 18 . 5.0, Sertfnnx 111 and 11145 ap charged im Count Ome (1) of the Indictment.

Therefore, rhe March 24, 1976&, 1HOICTHEMT aod DOCKET SHEET state that John Gregory
Lambras was in vinlatlon ol Tlcie 18 uUSC Sectlons 111 aod 114. The first June 21,
197 Judgeent and ProbaticnfGommicment Order scates that REAMBEIS was comvicted of
vialptions of Tiele LB USC Sectlons 111 and 114, and the ALLEGEED second AMEWRDED
June 2L, L1976, Judgmept dand Probacion/Comoitment Jrder states LAMBROS was convicted
af v<alatinmms of Title 18 USC Sectlonms 111 Egé 11145.

MINNESOTA ATTOENEYS THUOMPSON, WALRRAN, AND RENMER CLEARLY ENGACED IN COHDOCT
IKVOLVIRNG DISBOMESTY, FRAUD, DECEIT, DR MISKEPRESENTATTON THAT WAS FREIUODICIAL
TD THE ATMIMISTERATION OF JOSTICE IN T.5. ve., LAMEROS, CR-3-76-17, DISTRICT COHF
HINNESOTA:
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Lambros" Jetter bo Edweard J. Cleary
BEE: FILIKG: T1F COMFPLAINT

Le thip opiffce understands, Che Eighch Sircult clearly stabes that .5, ALLorneys
are sub’ect £ zanctliona under ABA STANDARDS RELATIHG TO THE ADMINISTRATION OF
CRININAL JUSTICE. See, 1.5, v, PEYRG, TAG F.2d 32&, 837 {&th {ir. 1966). In
0.5, ws. GUERMA, 113 F.204 B9, KLE (Brch Cir. 1997}, the Elghth Clreule stated,
"The cause of justice would be well served if progecucors would heed the L5935

admonitian by che Supreme {aurt:

"He [ghe] may prosecurs Wwith earneatness and vilpor
{ndeed, he [she] should do so.  But, while he [shel
may atrike hard blows, he [shel IS WOT AT LIBERTY TO
5THIKE FOUL OHES. It 1y 2y much he [her] duty to
refraln from improper methods caleulated to produce

a wrangful copvictien an it 13 to wuse every lepltlmace
means to bring sbout o just one.  {emphasis added}
EERGER we. U.5., 285 ©.5. 78, 88 [1215).

.5. vs. GUFAR&, 113 F.3d BOD, WLB (Bth Cic. 1987).

1 helieve the followiny ARA MODEL CODE OF PROFESARCUNAL RESPONSIBILITY and hBA
MODEL RULES OF PROFESSIONAL CONDUCT apply to Minmesota Attcrneys THOMFSDN, WALERAM,
and REMMNEE:

THE ARA MODKI. CODE OF PROFESSIONAL RESPOMSTRTLTTY

DR=-1-102:
(A} 4 lawyer shall oot: . . .
[543 Frgage in conduck involving dishonesey, fraud, deceit,
ar uilsrepresentstlon. ov]
[5] Tagage [0 conduct that is prejudicial to the admimisteatlon

el justira.

THE APA MHOEL RULES OF PROFESSTONAL COMDLCT

EULE B_3, Beporting Professional Misconduct.

[a) A lawyer having knowledge that another lewver has committed
a violation of the Bules of Profeusional Conduct that raises a substantial
guasrion Az to that lawyec's hopesty, tTustwnrthiness or fitness as &
tawyer in cther respects, shall Inform the appropriate autherity «....

BULE B.4, Misrnnduct.

11 is professional misconduce for a lawyer te:
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Lambros” letter to EBEdward 1. Cleary
FE: FILING OF CIMPLAINT

{ay winlate or attemnpb o wiolake the Rules of Profeaailcnal
Conduck, kmnriongly asslst or lncdweee soother €0 do 8o, or do a2 through
che acts of aoonther; ...

(gl ehgaze 1n conduct invalvwing dishonesty, fraud, deceit or
MISEFFRESENTATION Cemphasls acdded)

(a3 enzaze Lo concluck chac fx PREJUDILLAL B0 THE ALMIGISTHATION
OF .JUSTITE. Cfemphasls added)

It i= Lambros' understanding Chaf Mlanesord comoon Saw states that ''decelt or
collusion” sre "wirtually idemtical." Sec, WANIOEEN vy, LEMAIRE, 112 F.3d 1339, 1333
{(Brh Cic. 1997).

THE QUESTION:

WHETHER THE "ATTORNEYS™ ACTED TO "DEGE1VE, MISRETKESXNT PACTS,
AND/OE WERE DISEONEST TO JOHN GREGORY TAMBROS," A5 TO THE
[NDICTMENT AKD COURT FPROCEEDINGS IN DISTRICT OF MINRESQTA
CRIMIMAL TNDICTMENT CR-3-74=177"

1, b Februarey 24, 1976, John Gregoyy Lambros was arrvested on his
PRIVATE LAND Incatod at 1799 Van Baren, S5t. Paul, Minnescta by U.5. Federal Marshals.

4, On Mareh 24, 1976, fchuroewy EENHEM, acting asz V.5, ALbormey
EEYATE in the THstrict af Mivwnesacs, preseoted Driminal Indletwernt CR-3—76-17, Lo
the Grand Jury as to vialaclans af Tiele 18, Inited States Code, Sections 111 and
114 by John Gregery Lambras on Fehraary 24, 1976, The ladictment contalned twa {215
counts as &o an assaulr and resiscance agalost cectaln Deputby 1005, Marshals end
narcotics offlcers.  See, EXHIBIT B.

a. The: Crand Jdury Faremwan siigned the lndictment and Eacxry A. Sieben,
Clerk, filed aod stamped the [dircment no March 24, (976, Sea, EXHIBIT B.

. Tiele 18 Tn[ced Seates Code, Section 111, dezcribe-x "dssaultine,
resisting, or Impeding certain offdcers nr oemployees, "

e Title |8 United Seates Code, Seccion 114, describes "Matioing within
HARITIME AND TERRTITORIAL JURISDICTION.™ The tetm SPECTAL HARLITIHE AMD TERRITORIAL
JURISDICTION OF THE UNITED STATES i3 defined within Tltle |8 Unlced Scates fode,
Section V.
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Lambros' letker to Edward J. Cleary
BE: FILING OF COMPLAINT

E. Title 1B Onilted Stares Code, Section LL&, L1y o criminel sracpre
which = peart of a complex JURISDICTIONAL SCHFME dAnwvolvics the lateractlon of several
statwutes: (L) Title 18 C2C § 2380, which defioes "icceot co corture" and "indked
States” B described in Sectionz 5 and 7 nf this tietle [IB], aod 2} the JURISDICTIDKAL
ELEMENT of TitrIe L8 U.S5.C. Sectlom 7, Ehase yrices that cocur "WITHIN THE SPECTAL
MARITIME AND TERRITORLAL JUEISULCTILN OF THE DNLTED STATES." GStatutes in pardl
materia moye he comstrued with #eference to each other, see SULLIVAN ve. FINKELETEIN,
a9 U 5. &L7F, BIZ, 110 2.Ck. 2658, 110 T._Ed_-2d 563, 578 19903, and it is this
lukecaction of thege statutes which ceveals that the erime by Joha Cregory Lembros
was a federal rrdwme that gccurred in a federal prisecn, federal military instellacion,
ot on prape<cy owWwned exeloslively by che Federa® Coveroment after Formal cessiom
by cha Srute. Sherefore; under chls sftatute, The facrt Ehat the crime occurred with=-
ln che JURISDICTION nf the Dodeed States L5 an ELEMENT OF THE CEINE THAT MUST EE
ALLEGED 1N THE INOLUTHENT AND ESTABLISHED AT TETAL, While the court may determine,
25 @ macfer 0f 13w, the wxlsfanre aof fedaral jurisdictino over a gecgraphic sres,
whitther the lorus of rhe offense Is within that srea 15 an ESSENTIAL ELEMENT THAT
MST BE RESILVED BY THE TRIER OF FACT. 3See, U.5. ws. PRENTISS, 208 F.34 960, 9&7
(LR Cic, 20003 (offers an srcellent overview ms to Title 1A USC Section 7%

. Sincae case law supports the reguilremeni that jurisdiction must
b allexed in an TNDTCTMENT, it 1 neceseary to Ipopect Criminal Indictment CR=3=
Te=1F, EXHIBIT B, snd sk why the Grand Jury WAE HMOT presented with proof as to
the JUATSJTCTIONAL ELEMENT, the federal crime occurred om property owned exclusively
by the federal govermment after formal ces=lon by the State of Hinmeacta.

10, The neceaaary elements of Criminel Indictment CE=A=76=17, EXMIBIT
B, Title 18 U.5.C. Sectiom 114 were never presented to a Grand Jury as raquired by
the FIFTH AMENDMENT. The reascn for same [= =simple, the locatdon of the alleged
erimes by John Gregory Lambros in vwiolatieon of Tigle 18 U.5.0. Section 11& DID KOT
QCCUR OH PROPERTY OWHED EXCLUSIVELY BHY THE UHITED STATES AFTEK FOHRMAL CeESSTOR BY
THE STATE OF MIMNESOTA.

11, AL common law, "'the most walusble functdon of the grawd Jury was
not only to examine dntc the commlaslon of crimes, but to stand between the prosecobor
and the accused, and ko determine whether the cherge was founded upon credible
teatimeay o was diceeted by malice or personal 111 w111." See, HALE wi. HEHEEL,

20l L'.5. A3, 59, 2& S5.Cc. 570, 50 L.=d. 632 {1904). Erruers dn a8 geand ‘uey
INDICTMENT allow only a "guess a5 to what was fn the minds of the grand jury at
the time....." See, RUSSELL ws. [.5., 369 .5, 7&4%, 770, &2 S.Ot. LO%A, B L.Ed.2d
20, 2549-235 {1923 0(This undeelying prlaclple [ reflected by the setbtled rule In
the federal courts Chat an INDICTHERT MAY KOT BE AMENDED EICEFT BEY HKESUBMINXNION

T THE GHAND JURY, UNLESS THE CHAMGE 15 MEHELY A MATTER OF FORM. Id. atb 299).
Cemphasdy added)
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Lambeas' letber to Edward J. Cleary
RE: FILIKG OF COMPLATIHT

12, On sugust 14, 2006 the Feurth Clroult offered an excellent
ovetview on INDICIMENTS and IWFORMATION 1im U.5. ve, COTTOH, 261 F.35d4 1w7, 19b
in Head Hotes &, 2, 10, 11, 12, [3, E&, and 13 (4th Cir. 2001}, Cee, EXHIBIT F.
Fleaze mote:

a. "a court cannet permlt a defendant to be tried on charges
that are not mede in the indictment agalnst him.™ Head Hote 8.

b. "When en 1ndictment falls to set Eorth an essentisl element
of 3 erime, the court has mo jurisdicticm to try a defendant under that count of
the indictment.” Hesd Wote 0.

[ "Because an indictment setting forth zll the essencial
elements of an offenae 1s both mandatory and jurisdictional, and s defandant cannot
be held to angwer for eny offense mot charged 1im an Indictment returned by A
grand jury, 4 court d1a without *wrilsdictilon to {apoue A8 aentence for an offenae
not charged In the indictment.” Head Kote 12,

13. In fact, the Eighth Cirecult, the nother clrcult for the Ddatrict
af Mimnesoca, has offered a number of cages swpporting that "[Aln indictment muat
Taltly seace abtl che essentlal elements of the affense {f Ik iz £o be sufficient.”
See, 1.5, vu. DAME, 541 F.Zd 737, 738 Ln Head Hoces 2, 3, &4, 6, 7, B, and 9 {Ath
fle. 19763, See, ELZHLELT G.

14. f(eher Elghth Circult case that swppart U5, vws. CAMP as to the
faflnre af the fnddictwment to charge an offense, thus defecelve to cowply with fhe
CRAND JURY CLAURE OF THE FLFI'H AMEMDMENT, lnclude: {al U.5, vs, DENMON, 4E2 F.Zd
1093 (Ath tile. 197%%,  (b) U.5. vs. HILLER, 774 F.24 8383, 889-55 (BCh Cir. 1985)

("[TIhe INDICTMEMT contalned no acsurance that the $RANT JURY deliberated en the
plements of any partlewlar stated offenwse.'); T.5. vy, RANGGEER, B4 v.Z2d 943, 925
(Eth ¢1r. LUBE)("[B]ecause the 'STATUTORY CITATION [appearing lo PANGGER'S 1HLICT-
MENT] dows cob eogoce chabk che GREAND JUREY has considered and Ecund all ESSFMTIAL
FLEMENWTS [{acty] of the offense charged, asee PUPD, B4l F.2d at 1239, the indlctment
viplotes RANGCER'Z FLETH AMENDMENT right to be tried or charges found by rhe GRARD
JURY, uype €AMP, 541 F.2d ab 740.3.

1% JURLSIHMCTION AN ELEMENT OF TITLE L5 O5C § 1147

15, Tiele 18 U.5.€. Section LL4 reads, "[W]koever, within the SPECTAL
MAKITIME AND TERRITORIAL JUBRLSDLCTION OF THE DHITED STATES, ..... 3 QR Whoever,
wiethle Che SFRCLIAL MARITIME ANMD TERRITORTAL JURISDICTION OF THE UNITED STATES, ...."
(emphaxis added)

14, TH KE WINSHLK, 297 L.5. 358, 364, 90 S8.Cr. 10&d#, !5 L.Ed.id 368
(1970}, the Supreme Court stated, ([W]e expliclicly kald chat the Due Frocess Clauae
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Lambros" latter Ea Edward J. Lleary
KE: FILING OF COMFLAINT

protects the accuged agalnst convictiens osgept upon prooi beyond & reasonahle
doubt of every lact necessary to constiture Ehe erime with which be is cheried."]

17. The Suprema Court also stated §in FATTERSON wa. WEW YORK, 432
r.5. 197, 20€-10, 97 5.Ct. 2309, 54 L.Ed.2d 281 {1977) ([T]he Due Process Clause
requires the prusecutlon to prove beyond a reasomahle douht all the elements
INCLUDED IN THE DEFTNTTION OF THE OFFENSE of whirh Purrien ds CAARGED." {emphasis
addadd).

15, The FiFth Clrcult addresaed the guestios divectly inm U.5. va.
PERRIEN, 774 F.3d 936, 939, Fasc ¥ore 1 (5th Cir. 20001) ("Here the requirement
chat the ASSADLT be cummlEred 'sithin the SFECTAI MARITIME AN TERRITORIAL
JURISDICTION OF THE UNITED STATES' 18 unawbipuously included in the offenee=
defining part of the statute. We therefore doubkt Chat a mere preponderance of
the evidence on THIS ELEMENT could suffice to support o gulley verdiet.)

19, U.EB. ws. PRENTISS, 206 F.3d %80, %60 (l0ch &ir. 2000), "Generally,
18 u.3.c. § 7, which defines the SFECIAL MARITIME AWD TERRITUR[AL JURTSDICTION
OF THE UHUTED STATES, provides the specific JURISDICTLONAL ELEMENT the goverroent
MUST allege and prove in order to establish federal jurisdictiwa. Acccrdingly,
under § 7, rhe government must estah]Lsh che ESSENTIAL K1L.EMENT, w.&. that the
federal erdme ovocutted ln B federml prisom ur on a federal military Ingtallation,
While the ccutrt may determine, ay a watter cf law, the existance of federal
jurisdictirn over 2 geographic area, whether the locus of the oltense {s within

that arca 1u an ESSENTIAL ELEWFNT that aust be veaclved by the trvier of fact.™

20, U.5. ws. HERMANDEZ-FUNDAEA, 538 F.3d BOGZ, A0J-B12 [(2nd Cdy, 1995)
"Tha federal emclave laws are a group of statutes that permits fhe federal courts
to zerve as a forus [or the prosecutiom of certaln erimes when they neoutr within
the '[z]pecial maricime and territorial jurlsdictlion of the United Grates’, B
V.5.C. § 7; this jurlsdietion includes federal Lland, and property such as fedeval
courthouses and wllitary basas. Mo Id. ar 807 Foot Note I,

WAS LAMBROS' TFILEA TNVOLUNTAKY 777

21, O April %, 1976, John Gregroy Lambros, as per Che advise of
Attorney Thompsen, enterad guiley pleas to Crimiaal Indictments Cr=3=73-128 and
O0r-3-7F6=17. The rocard reflects the followlny proceedings:  See, 0.5, ¥s. [AMBRIS,
44 F./d 902 {3tk COlr. 189763 EXHLELT A,

a. "[¥]our Homor, the defendanc |Lacbros] as part of the
negotiation will also this werning tender to the Gourc a change of plea to Crunt 1
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Lambros' letter to Edwatd J. Cleary
RE: FILING OF CIOMPIAINT

certaln Deputy 0.5. Mareheale ol narcotdics cffidcera. This is o non=-negotleted
plea." Jemphasziz added) Id. at 963=b4.

b. "THE €OUET: Youw want to plead guilty to Count 42 in the
major 128 caze and vou went to plead gullty to the INDICIMENT in 3=F8=177 DEFEHDANT
LAMBRODS: Yes, Your Honor." (emphasis added} Id. st 954,

L. "On June 2L, E976, Lanbroz was sentenced Ea E8n ¥ears
impeliaoiment an che ASSARLY CHABEE snd to 4 concurrent septence of five years
oo Ele droag charvge, plus a Flne of 510,000, and & threeg-yesay gqpeclal parole term.
Immediaee]y chereafear, on wmotion of the Unlted Stakes Attorney, all other ecounta
af che INDICTHENT wWwere dismilssed. (emphasls added) Id. ag 965,

22, A pullty plea moust be enbered EROWINGLY and VOLODNTARTLY, PARK =,
XALEY, 06 Uv 20, 29 (1992} [C.5. va. RRRELLANO, 213 F.3d4 427, 430 (Beh Civ. 20400,)

u[:h Lthe adueice uf competect aounsel.  TOLLEYTT v, HENDERSOH, 411 U.5. 25B, 263
f1933),

21, In HEWMDERSON wea. MORGAN, 4268 U.S5. 637, 49 L.Ed.2J0 108 {197&)
the Supreme Coure held that "[tlhe |udpeeat of coonviction was eatered wichout due
proceus i Taw, since che defendant-pecitioner’s plea of pullty was involuncary tn
that he did not receive adeguate ontice of the of fenge. * cemphas [ added) . "The
questlon presented !s whether a defendant may eoter & voluskary plea af gelloy ro
g charge ot sccond-degree murder withank hedng informed that 1RTRNT 17 CAOST. THE
PEATH OF HIS5 VILTIM WAS AN FLFMENT OF THE QFFENMS%E. ™ 1d. at 111 I:ivmph"l.,,[,, anlclecl b
"There was no discussion af Che FLEMENTS OF THE OFFEMSE of secoad-degree omrder,
na indiratdrn that fhe nafure nf Ehe rffrnha hid ST [, disewssed wich respandent,
and no reference of any kind to the reguirement of intent to cause che dexch af
tha wictim.” 1Id. at 113 {emaphasls added). "|[A|nd clearly the plea could aoc be
voluntary in the sense that 1t constirmred an dntelligent admisslion chat he comnlcced
the cffense unless the defendant received 'real netfce of the Erwe mature of the
chargs against him, the first snd Eost universally recegnised Tequirement of due
precess.” Id. at 114 [emphasis added) "[Tlhere iz mothing in the tecard rhar can
yerve a8 8 dubstitute for either 8 finding after trial, or a voluntary admission,
thet respendent had the tequisite intent. Defense counsel DID HOT pucpart Lo
gtlpulate to that fact; they did not explain to him his plea would be AN ATIMTRATOR
0OF THAT FACT: and he made no factusal statement or admlzslion necessarily floplying
that he had such intent. In theas clrcumstances 1t 1s TMPOSSIBRLE o conclude that
his plea to the unexplained charge of second=-degree murder Was volwntary. [d. at LLl5,
"McCerthy extended the definition of VOLUWTARIWESS to INCLUDE en "UMDEESTAMDLIHG OF
THE ESSENTIAL FLEMENTS OF TEE CRIME CHARGED, IHCLUDING THE REQUIREMENT OF SPECLFLIC
INTENT . . .' FcCARTHY vs. U.S5., 394 T3, at 470, 22 L.E4.2d 415, 428 (1969).
(emphaslis added} T&. at 119,

2h. Thertefore, how could John Gregoery Lambros' plea of guiley be
wvoluntary when the alleged scts in fCount I and I in Criminel INDICTMENT Cr-3-T7T6-17T
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Tambroes' letter to Edward J. Cleary
RE: VFIILIKG [F COMFLAINT

contaiped a JURATSDICTIOHAL FLEMENT, "™Wheewer, withio the SPECTAL MARTTIME AKD
TELRTTORIAL JURISDICTION OF THE UNITED STATES, ..." |[Tiete |B USC § LL4], which
reguired the crime to cccur on federal land, when the alleged acts vecurred oo
private property, the house mvned by Johkn Gregary Tachras at L7399 VaoPBuren,

&t. Paul, Minnesata? The problem {5 that Lambros’ pullt has net bren established
neither by & finding of guilt beyond a reasonable doubt afeer trial ner by Lambros’
own Bdmisalon thet he was gullty of Counts I and 1T 4n Criminal indictment

Cr=3=-7&=17, due to the fact that the acts never arcrurred oo laod mmed by the federal

governnent, B8 the State of Minmesota never offered formel cesslen to the Uniced
States of AverdcaefFederal Gowernment, af land located a3t 1799 Vanduren, 5t. Paul,
Minomesoks.

25, Again, please refer Co parcagraph 21 (a), (h), & ([¢), and aote
that Judge Tewlrkr always asked {F lambras wanced co FLEAD GUILTY TO THE 1KULCTHENT
IN 3-16—17. The IMBICTHENT clearly scaces wlolacions of Title 18 DL8.0. Sectlonn
111 and 114,

Zh, [t was ooly upon Attarney THOMPSOR's advice to plead pudlty, did
John Gregory Lembres plead gefiley co @ eriee chat the federal court did nab have
Jjuriadictlon teo proceed on.

PARTIES MAT KOT GONFER JURLSDICTION UPOM THE GCOURTI

27, The V.5, Supreme Sourl has contdounlly stated that sublecc matber
juriasdicticn cam be taised at anytime and such |Jurdsdictleoa] detetwlnatlon CANRDT
EE WAIYEL . F[IFUMTEIJ, UR mﬂsme TO BY ANT PARTY. Lee, 1h50 BANGE CLBY. v,
COMPAGKTE BAUNITES, 45% U.5. &%4, 02, 73 L.Ed.2d 492, SO0-501 {18423 {"|F|ar
enample, oo acticn of the partles can gonfer sub|ect-matter jurisdiction upon &

federal court. Thus, the conaent cf the partles Lz TRRELEVART, CALTIFDEMLA vi.
LaklUE, 409 [.§, 109, 3 L.Ed.d 342 (1972), principles of esteppel do nac apply,

«; and a party DDEES NOT weive the requirement by Eailing to challenge Jurisdlcelan
early in the proceedings. Similerly, & court, includioyg ao appellate coupre, will
raiae lack of subject-metter jurisdicticn com its own motion. '[T]he rulec, springing
from the nature and limits of the judlcial power of the United States 15 INFLERLELE
and without exception, which requires this cowrt, of {ts own motlan, Lo deny JEs
juriadietion, and, In the exerclse of its appellate power, that af all acther courcy
of the United Statea, in 81l cases where such jurisdletion does nat affirmacively

appear inm the RECORD.™ ..." Id. st 50i. (ewmphasiz added}.

18, CALIPOENIA vs. LaBUE, 34 LEd.?2d 342, 344, Head Moo £ (L9T72),
MParties MAY ROT confer jurisdiction either upon the United States Supreme Courl
ot a4 Federal Distreict Court by STIPOLATION." Also cee, foob mote 3 om page 348,

29, TURHER w=. BaKE OF WORTH AMERICA, 4 D.5. (4 Deil.) &, &, | L.
Ed. 713 (1799 "S[lence, Tnadverteonce of consént CARNDT give juriszdicklon, where the
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law deninss {r.," Ouot ing, SCHULY s, HEW YORE BTATE EXELUTIVE FATAKL, Qa0 F.odupgs
68, 57 (H.DLN.Y. L3973{"For example, mo avcion hy the pacties cao confer sublecc-
matter jurfsdiction upen o federal cowrt. Thus, the coasent of the parbies [s
irrelevent ...")

30, The Eighth Circuit has contimually stated, "The parties ...
KAT HOT confer subject matter Juriadiction upom the federal court by STIFULATION,
and lark of subject matter Jurladiction CARROT BE WALIVED BY THE PARTIES OR
IGHORED BY THE COURT.™ See, PACIFIC NA4T'L INS. €. ws. TRANSPORT IKS. CD. 341
F.24 514, 516 (Bth Cir.) cert. denied, 381 U.5. 9lZ, B5 5.Ct. 1338, {4 L.Ed.2d
414 (1965). Quoting. FARMERS CO=-0F. ELEVATOR, WODEW IOWA vs. DODEK, 948 F.Supp.
718, 714 (W.D. Iowa L998){oifering an excellent cverview of cases from the Elghth
Circuit) Sees, EXHIRIT H.

il. LAWREKCE COUMTY vwo. EOUTH DAKOTA, Aob F.2d 27, 2% (dth Circ. 1981
("[Flederal ecurts omerate withinm jurisdictional censtrailnts and ... pactios by
thelr conzent CAMMOT ronfer swbject matter jurisdicticn open the federal coucts.™).
it dng, SLYCOED vi, CHATER, 971 F.Supp. 631, 634 (K.D.TIowa 19%6}{™4 federsl court
therefnre has a duby to asswrse IEself that the threshold requirement of subject
catter Jurisdlebion has been met in every case. Id. at B34}

3z “The Agreement af the parties ailwply IS BMOT dispositive of
any 1ssuwe of the courc's seblect zatter jurdsdietion.” See, HORTH CEWT. F.5., INC.
va. BROWN, 951 F.Supp. 1383, 1393 [(WN.D.lowa 1996) (alaoc offers am excellent
H"-'.E.;l_'.'.."-l p'i.r. of cases ca suppare chis statement)

33. THOMPSDY wu. THALACKER, 930 F.Supp. 1440, 1446=144% {}.D.Lows
19967 {This case atfers am rIcr]]uut wverylew on aubject matter jurisdiccion by
the Fighth Circuit and challenges Eo sawe by an lncarcerated persony

34, U.5. vi. STEWART, 727 F.Supp. _0GA, 1067 {4.D.Tex. 19&%) "[T]he
defendants! motlons ratlse che guestdon of subject matter jurisdiccfon. See THOR
vi. U 8., 356 F.2d 73%, 762 {5th Cir. 19777 ("[1]f the INDICTMENT ... fail[z] to
allege a fFederal ofFen:e, che district court lack[s] the suvbject matter jurisdiction
necessary toc try [the defendantl for the actions alleged in the INDICTHENWT."); zee
alvo 1B U.3.C. % 3231 (conferving jurisdiction cno the district court to kry only
thuse offenses agalnst the laws of the Colted States}. The guestionm of aubjact
watcer jurlsdietice may be ratsed at aoy time, AND IT CANWOT BE WAIVED EY THE
DEFENDANT. 3See Federal Rules of Criminal Procedure 12{h){2} and POY w»z. T.3.,

168 F.2d 3731 §lxt Clv. 194B7 .7

AMENDED JUM-EMENT ANDB PROBATION!COMM1TMERT ORDERTTT
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35, A stated cr page 2 of this lTeccer and offered as EXHIPIT D
and FXRIBIT K cta this letter, two (2} JUDCMENT AND FROBATION, COMMITHERT ORDTRS
TRIRT.

6. EXHIRIT E it the SECORD AMENDED udgzment and probationf/commitoent
ardar in Crimimal Indictment CA=J=F8-17, dAted June 2F, 1976, Plesse note that
the word AMFRREL nppears: above the word judgment. Alse pleaste aote that the judgrent
and prehotioe/commltoent ordar WOM STATES John Gregory lambees vielated Tiela 18
U5SC Sectdons 111 and 1114; as CHARGED IN CT. I OF THE INUICTMENT. See, EXHIBLIT
E.

17. Upon review of FXHMIBIT B, the INDILCTMENT for CR=-1-78-17, It
fleatly mtactes chac Jolm Gregory Lambros was indiceed of vialarions of Title 1B
U.5.5. Sections 111 and 114.

iR . The gquesxtion ds, BOW DID the ATTORNEYS" canfer juriadiction
to the DIserlce Lourt and change the statote John dGregory Lambrog wea indicted
on Erem Title 18 USC Seetion LL& to 11147%7771Y

34, The vourt record as offered wirhin ELHLEIT A, U.5. w3. LAHERDE,

554 F.id 962 (Bth Cir. t976), clearly ststec that Lamhroy tendered a plea to
Coent I of the TADICTMEMT 1M 3-76-17. See Paragraph 21 in this letter.

CONCLTOS TON

&), ! IOHE GHEGDRY LAMEROS believes that o substantial likelihood
exizted g5 to Minnesnta Attorneys: THOMPSON, WALBRAM, and RENKEE viclations of the
ABA MODEL CODE OF PROFESSIONAL KESPOMSIBILITY, THE ADA MDDEL KULES OF PROFESSIONRAL
CONDUCT, ABA STAKTARNS RELATING [0 THE ADMIMISTEATION OF CRIMTNAL JUSTICE, and ocher
rules pertaining tro Che ethics of Minnesota Attorneys.

41. Therefora, John Gregory Lambros 15 requesting the Hinneaocta
Qf fice of Lawyver:s Profezslenal Responsibidliey €o dnveatdgate the materlals provided
and lnveatlgate IM WHAT MAWREW OR WAT:

a. Attorneys RENHEER and WALBEAM dndicied John Cregory Lambros
o March 24, 1976, Crioinal [ndletmene Sugber Cr-3-76-17, as to viclatleons of TleEle
18, 0. 5.C., Secticn Ll4, when the allaged crime DID WOT ceocur on C.5. Government
Property/Federal Propetcy? Attorney EENNER sigaed the Maech 24, 1976 1KD1ICTHMENT.

E. Abborney:s REMNER, WATERAN, and THIESON allowed Jokn Gregory
Lazbyros Eo plead pullty b wialaclans of Tiele 18, U.5.C., Sectdion LL4, oo Apcll 22,
1976, when che Mycricr Courc DID KOT have sub|eci-matter Jurdsdicidon, as Ehe a]_lugud
crime DID WOT Take place on B,%, Covernment Proparsy/Federal Propetty?
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c. Attorneye RENHEE, WALBEAH, and THORHFSOER ALLOWEDR the
IH=trice Court to AMEND the JUDGMENT AND PROIBATION,COMHITHENT CGEDER on June 21,
1976, from wiolations of Title 18, T.5.C., Sectiom L14 te Sectdon 1114%

al. Thanking you dn advance Eocr your continued assistance In this
mattetr.

. 1 Jobhm Gregory Lacghros declare under penalty of perjury thatb Ethe
foremolog Ls teue and correct. Title 28 C.5.C. 1744,

Executied on:  Febroary 27, 2002

-fﬂ?;1':f%L i —— -

icezoty Lambras, DPro S5e

ex. Na, DDI36-124

U.5. Fenitentfiary leavenwntrh

P.0. Dox 1000

Leavenworth, Kansas  6R04E-1000  U3A
Web site: www. brazilboycott_norg

c3

United Statec Sentate
Lambros family
Boyeott Brazil Web site

E-HMall trelease to supporters of Boycott Bra=il
File
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eyeglasses. Mo also testified that Downey
wauld ke able to aee che ouliine of the
rourkrenin palce (separating 1he cowrtrimem
seats frum The witheza atiend) gt 8 digtanoe
af 25 feer. We carnal say thal Ur. Lycas
was nut gL goadified experl witness.  The
teial eonrt did net abuse (s diserelion in
apprinting [t Locas and sllowing Lim (o
eapress s opindon s an expert.  {pited
Sietes v, Atkins, 47 FPid 308, 313 (Eth
Cer.y, eoet dewdsd 412 LN, 831, 93 S0
U1, 4T BB V0 01973); White v Linits
wof Stakes. 380 F.24 415, B19 (8th Cir. 1863,

[16] [hewney noxe eontends that the ori-
al juige ervoneoualy refused to allyw ham te
ashilil 1o the jury spoeal eyeglomes pre-
juerrd By D Lucas. The defense imtended
Lo produce the eyuglasses Tor Lhe jurys use
I determining  Thowney's viagal acnity
wilhnout glaswes. En lighs of Dr Lucas' tes
umony thit he Jwd not know what effwe
the eveglasdes would have on o farsighued
or neardighist peraon, the el judpe did
not &btk it desemedicn in demdng the wd-
rLiasioa nf the ereplaces

171 [rowney argues that the disteiee
taurt crred if uilew.ng testimony of unre.
lated and irecleennt bed comduct oy bath
defendanta. Iu:ma not previously discisses]
hereiv inelucded 431 estimany by Lepp that
eammeneing aboul & month before Lhe in-
aanl mibowey he and Domney had mada
avtoennbule trips 19 Kentucky apd Fennayl-
vame for the avtwed puepoas of bendk robe
teres dwhich were not cacrsl gut) and (3
wetimony by Apemt Mortheyll ihat Dow-
ney, when qoestioned cunsterming the qogroe
af furnls for Downey's purchase of che 196
Thubclerbird sharly afler the rablary, slatl-
el tual ac “houghl b with procecds feom
gambling: mareiy, poker and from a little
lat of stealing.” Wr are satisfied thatl chis
lasiimony Wi admiszible 10 show prepara.
lion, plan, intert, kovwlalge and idantity,
Fed B.Evidl. #4(b). T4 s IMEoriant o mpts

L2 lavwner alsc arpued thal Lhe EnvErncnee
RUIEL cancrary o Lhe law vt discirsang rhar
narie ol the rebbwrs wore glacces and chac
Downsy wilepedly juapped the teller capes and
cutlected \he money The transemipr of Lhe
Tieanng oo orpapans indicales, bawever, That it
fad Leer deselneed that Dawney had ablegegls

EXHLELIT KA.

wlsa thal the erial judge immadiately -
stracied the jury that the defendant 1low-
ney wad wel on teial For any acls not mens
tioned in the indbeirens,

Finally ¥ Downey argucs ther: wes in-
sufficient evidence 1 suuport the guiley
verdict &gaingl him. Tn light oF nor diseos.
gian af 1he evdence and the hewrsay state-
medl inlroduced against Moss we conelyde
thul Downey's conlention of insofficionl e
idence has lictle mert.

Affirmed.
.
(o b miwgesrids

ONITED STATES of America, Appelice,
V.
Johh Gregory TAMIKOS, Apmellant
Now 76-{360. 76-1541,

Linited Btates Cowrr of Appeals,
Bighth Circuit.

Jubmirtced Qrl. 16, 1T
Thecided MNow. 16, 1976

The United Slates Distrcl Courl. {oe
the Ihatrict of Minnesots, Bdward 4. [hov-
itt, Chiel Judge, convieted defendant on
pleas of giflty oo champes of possession of
eacine wikh intent to distribote and aosy |t
wilh deadly weapwn wpon Uncted Statas
marghels, and defendanc's motion e with-
draw puilly pleas was denied and defendare
appealed  The Cnort of Appeuls, Van Ooe-
terhout, Senivr Ciccuit Judpe, keld Chat de-
spite fay: that defendant was not inEewriLs],
at time he enlered guilty pleas. of xmsible

jumped 10 tefler cayes.  Also the disowssion
by Dewnes's cocnasl at this limaring 1ndivetes
that he was aware 1har the evidence waold
shuw tha alE threr progcipals worg slucxing
masks and that name of Lhem wore glasnses
Diowney™s argumens, terefare, hat [t mernn
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UNITED STATES r. LAMBROE 053
e wi B4 F 30 862 (19000

prhancerment of punishmenl for subsequent
vinlution of Federal Marcatwa A, trial
mourt did mat abues its diserstion in demying
metion to withdraw guilly pleas.

Afbirmesd.

{, Orininal Law =2T{I)

Trial vourt did not ahuse it discratien
in denying defradant’s mation Lo withdraw
guilty pleas on charges of posseasion of
socaine with intent to distrihube and assaull
with deadly weapon upon Unitad States
marshaks, in view of abeence of ewidence
that Government bresched terms of ple
hargain agrvement, despite fact that de-
fendant, at time he eotered wlty pleas,
wag nol nformed that punishment {oe any
supeequent vielation of Pederal Narcolws
Aet could posaibly be enhancad by eeason of
ponviction of nureotics offense t which he
entert guilty plea, Fed Roles OrmoProc
rule 11, 168 LL5GA.

T Criminal Law a=274(1)

Presantener: mocions 1o corming] case
are W lw jodged on a fair and just san-
dared.

1 Criminal law =271}

Possiblily of enhanceh punisbment lor
aubeeguent conviction wnder Narsotica Act
wag collateral amd not direct consedLence of
guilty plew to charge of violating Federal
Warcotis Ael, and thus court, in procesd.
ings Reld purmant to mobion to withd ruw
guilty pleas, was not obligated ta explzin
eillatoryl eonsequencs of poseible énhanced
punishment. Fed Bules Crim Proe, rule: 11,
18 TrEC.A,

Peler J. Thempaon, Minpewpulis, Minn,
for uppellant.

Jiseph T, Walbran, Aaat, 1. 50 Abby,
Hinneapslis, Minn, for appellac: Rabert G,
Reneer, 11, 5. Atty.. Minnespelis, Mion. on
braf.

Before VAN OOETERHAOLT, Senior Cir
cuit Judge, wnd HEANEY and BRIGHT.
Gireunt Jodges.

EXHIHIT A.

VAN COOSTERHOUT, Zenior Circuil
Judge.

Thia ia an sppeal by defendanl Lambroa
from fimal judgment conwicting him on
pleas of gilty on the cherges hereinafter
deacribed, the resulting sentence, wnd the
deninl of his motien for laave to withdaw
puilty pleas made by him.

Mo, TR-1580 ia the proseculien hased ama
miltiple erunt indietment againsl the des
fendunt and numernyy other peraooa charg-
g an exbennive copepiracy Lo itmport co-
et and  discribote it dn Mineesoca
Lambeos enteeeadl a ples of guilty te Coeunt
43 charging posseasion of twe poonds of
oreaine with intent to distrilate, b viola-
lipn of 21 U.E.C. § S4laK1)

Ko, To-1581 73 an indictmenl charging
wepwl [t with & dendly weapan upon Uniked
Htates Marahels at Lhe Llime of defendant s
arreat on the drug charge,

On Apnl 22, W96, afler Lhooee dayas of
trizl of mullipie defendanta bafore & Jury e
cuner M, TB-15900. ard afrer other deferd-
ants sl the trial hod covered guilty pleas,
the record reflecta the fellowing preceed-
JL
MY WALBRAN: [Amistant United
Btates Attormey,] Your honor, an yestar-
day maorniog, on this, eur fourth day of
sel, nd what, would b onr third day of
evidener taken in the coouine oonapiracy
nase 1-T5-128, we have arrived ab & aatie-
fartary dispeaitiom uf the case. I is the
inlention of the defendurn John T. Leamb-
roE 1o enter & change of plea in the case
number 123 ag (¢ Count 43 of 1he indict-
ment, That would e 2 tender of o niepg-
tiated ples, Veor Hanor, uncler which the
defendanl woueld raceive no more than
five veara incarceratich and @ spuel pa-
rele term of whateqer length the Cuort
datarmitas, hut at lesst thrae years.

Your Homer, 1he defendant as parl of
the negotistion will aleo thiz merning
teprler w the Courl 2 change of plea ta
ount ] of that ather indietrent in 3-76-
7 pertalning o an sssault and vesiatange

against cerlain [eputy I 8 Marshals
and narcotice offieers. That iz 3 mr-ne-

et

M-

| _
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gntiaied plea. Tnol 1s. the offense car-
Tigs 3 rmadimoum penaliy of wen years and
{ 10,000 upd Mre. lambeoz_will a;mply ¢n-
—  ter a plea of gally.
{ Uiy o understanding and sor negali.
. ation thai the twa sertomess 1o bo im-
! pu:uun:d_ wiorld L aseved mncurrenﬂ}'- 1t ia
| Turther our aseurkncs:. Mr. Tambmo, that
! wie will uat pursue any cocaime-reliker
: shecges aguinst his wife Christing. This
iz g matker whith coneersys him apd we
are gatisfied the ende of justio: hawe ul-
ready ee served in her caso,
It is also part of 1he megotintinns that
i the United Stareq Attorrey will nol pur-
K goe 8 gatentinl ot lnlent shirge Briging
froon Me. Lambeos' pesscasion of Lhee
pleriromics devices which ssem to e bup-
ping devices and which Lhe FRI hax e
investigating for us. Wa =il not pursue
: thase charges pow.
T Have T eoerectly stated she meoti-
j; |_.1|_'|n$I Mr Thump‘mn"
WR. THOMPSON- [Defemiant's attar-
noy.l  Wes
ME WALHHAN: Mr. Lamlires, 11-&\'9'[
currtly stated it?
" DEFENTIANT LAMEHOS: Yes, vou
have. o
MR. WALRERAN: Do wou understand
iL?
NRFENDANT LAMEBROZE: Yes, ] da
i} __P THE COURT: Yoo wanl w0 phead
p;u:nlt_l, te Gount 42 in tne mujor 18 caso

And yonn want bn plesd guilty to the in-
,-¥ '__}, dII:“t-I'ﬂEﬂL BRIt
DEFENDANT LAMBROS: Yes, Youar
1luper.

\L"J'Jm..-

Taereafter “he peosecuting atinenoy, at
the conrt's eeiquesl awd in the prezence of
“he defirdant el hiz actaerney. edplainerd
defendart's constitutional riphls e detail
and the penaliies involved 1 the pending
charges. and guealwned defendant with re.
gprct 100 hiz knewledge and understianding
af gueh mghts, und the velonbarine of hiz
ruilty pleas. Thereafler the courl person-
mlly palidressi=d amd imberrogaled the defend-
anl as fallows:

THE COUET: Iid yau give irue an-
AWEEET

TEFENTANT LAMERDS: Yes, Your
H-I:-I'II'IF. I .

THE {OTURT: T all ibese qquesting,
ll‘li.!}' were pdl Imeehful®

DEFENDAST LAMBROS. Tes, s

THE CAWERT: e yew wabl e plead
gty te thig caumc?

NEFENDANT TAMRBROS: Yeas, Your
Iloner, T o

THE COTTRT: You are guiliy?

NEFENTIANT LAMBROE: W, Your
Honer, I wm

THE COUKT: Lk you have sy ques-
Liams Fou want ta apk shouc it?

DEFENMDANT LAMER{S: Mo, Youor
Hurar

THE COTRT: Yoo fully undervarand
vvervthing thatl s going on?

NIEFERTIANT LAMBROE: Yes, Your
Hanur,

THE COT'RT: Huawve you hzal 1:r'.1:-|t|g"|"|
time to vist with your lowyer abeat
pleadiog guilly 1o this evunl™

DEFENDANT LAMBROS: Yes, I
nawe, Your Honor.

THE COURT: Then [ will accept 1ne
gmley ples as ta Count 4% with the under-
standing thal 1 wid read the peobation
reparl. and i 1 think L Limtitation of
tirne tkar you bave negetiated i wppro-
prizua T owill wecept it, and von have awego-
Limled for a maximpm of Five years plus 2
special parole Leem of wnlimatesd duratian.
wnd it's alao undersiond, | undaerstund,
that wou plesd guilly 1o the 2zsan’i count,
the assaut indwtmenl in 3.76 17
TIbs alan pacershwd Bhat ihe [Dnited
States Attormey will nel prosecsols goue
wife foar some pogsible of fense and thal
there will be 1o other drupg-related prass-
cuticies on kehalf of the gevornment. [2
thal the full urderstanding that wou
hava®

DEFENDANT LaMERDG: Ve

Deferdant’s constitotional rights ard the
runsenquences ol his poiley plea ware 550
explained in eonnestion with 1he woaole

EX .
2} HLEIT A
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charge. The question of accepting tle de
fonmadunl™ g1|i'|1,}' |,:||l_:;. om Pl masanle 1:ha.1'g1;
waig lakaen Hp ;mmlﬂ']iil.ll'-]:," ful]l:lwing Lhe
Rule 11 lw=sring on the dmg charge.

Time fer senlencing wos Oxel for June
21, 1978, Co the morning of thst dey and
hefore sentencing, defendant filef a motion
Jor leave o withdraw hia patilty plea in
cach of the two cases bascd upon Lwo
groanda. to wit: (1) Lefendant's arrest on
Jume IT, 1976, on 3 new dewg chhrge mate.
rially vhanged defendanl’s poation amd wie-
lated the express and implied terms of the
plea hargain saod nollified che plea hargain
sgreement, (2 While defendanl was ad-
vised 35 ep cerain commequences of hin
gui]t}' p]:-.n. 10 avcortlance wilh Rule ]'I{l.'.]-, ke
wis no appriserd thal the consequencs
could alao expose him b3 aubstantially long-
er lerms of imprisonment for subsequent
convictions under the Federal Wanzilics
Ard

The sourt detisd the matien abd suwbse-
quently, on Juiv 29, filed 2 femerznidum
explaining itz reasona for so doing

On Jure 21,1978, Tarnkbns was sedbeced

L ten yeers imprisonment ono bhe nssaglt
_dharge and to & concureent sentence of five

years an the drog charge, plua a five of
210000, snd & ihrec-your apeciss parsle
peewr.  Dmmediately thersaftor, on motion
of the Upped States Sicersey, all other
connts of the mdictmant were dismissed,
We find nothing in the record wrhich re-
{licks 10 and' Way a failure af the Ggvesn.
ment te carry out s plus barguin obliga-
Lian with reapect to not presecuting defend-
anl wile, oF 0 any sther respect.

[I] Defendant cecks & reversal upnn the
hraad gﬂhll.:n-:l. allmmr'l‘.iﬂ‘] B wArifs oonlan-
iinne porsinafier set cut and dierussed, 1hat
lthe mwrt aboeed Tte digeretion in denviag
his presdmlamoe misbiom For leges Lo owikh-
draw niz glea of puily. Wa find no abuse
ol dwcretion and affirrm the oneviction.

The stupndard for review of malicng te
witlwibaw a gailty plea befone senbenoe is

somew hut more lenienl than Lhat appbang
in apcn maotions filed after zentencing.

FAHIBIT A.

[2] Presentenn: meliona  are w o be-
jucmed an a "fair and juat™ stanclard,  Liadt-
el Sizbes v Braglin, 535 F.2d 1089, 1040 4Btk
Cie. 1¥16]. A good discosaint of the fulr
and jusl stamdasd iz found in Bafted Sieies
v, Barker, 168 U 2 app DG 312 5ld F24
M, 2ER-222 (1975) Tn Tiwites] Stpfes v,
Fenson, 468 F.24 222, 723 (3th Cir, 1972), we
stated:

In Tlprbist Blatew o “"ﬂa.s.le_!.-', 440 F 24
1284 at 1281 (CAa8 1871 we said: “Rule
11 pedeesslang are nel an exercize in
Eutilily. The plea of guilty ia a selemn
act nat to be dizreganied beeagse of be-
Tated misgrvingy abeul Lhe wizdom of che
same.” We are sbundantly satisfied chmi
the triai court's denial of appwellant's mo-
tiee to withdeaw hiz plea of gulty wae
not an 3buse of diserction,  Cniteid States
¥. Rawlina, 40 F.2d 1S, 1045-1(46
(CAR 187L)

Defendant's concastion that the Govorn-
ment breashet s plea lwrguin agresment
iz wholty witheut mert. Lefendant™ June
IT arrest, wheh occuresd  neardy  {wo
muirths after hiag g"ui]‘l}' '|:|||-:-|_ 15 basad on 1
drug offense allegad to have been enmmit-
ved ob June 17, 178, There is no support
for defendent’s claim that an investigation
of defendant for narcaties affenses was in
operitivm Al Lhe Lime of the guidy plea or
that the {rwvernment had any hnewldpge al
the lime of the goilty ples thot the defencd-
ant waa ceotiowing ta aperate an gl
drig husines.

Defendant alao chadlenges the safficieney
ni 1he eourl's personul partscipation in the
Eule 11 praceedings.  He copesdes thac mp.
propriate gquestiony and infurmalion ware
soughl by the Government actorney and
paints we fg wdy im owhich ke owas misled or
projudiced by the Bule 11 procesdings. Be.
fore accepting the guildy plea, cho sourt hy
persanul, diresel inguirics, heeetafore 2at out
in detail. ascertaimsl thal the (olepdany's
respomaes. 1o the Government aillorney’s
questions wre trothful, that ke fully up-
chersiownd by rigchls aned the ronzequenees of
hiz ples, thal he had no gueation to ask,
that e admiiied that be bl commatted Uhe

v
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aris charped ansd that he was guilty of the
nffense:s cherged, and thac he had & full
_} HPROLLUTILY to cealsnll w':r.l:-x Tis &ltorney
with rewpet Lo s plhesa,

v. Limitad States, %7 F.Supp. 674, 676
(WD Ve 19620
Ta the bear af v kpowlede: it hes
naver been sugeealesl thal the cnues
16 under any duty Lo warn of
such a poamible reault [They] hkave a
right e aeaume that the defendant wall
nat be guicy of a sobsopaenl offense

Drefendant was an intellipent person and
wad reprefernied by oompelent,  aelfeem.

?‘ [berges] nunel.

g | The court br ils perannal queationing oh o
. sound baris in effert sdopuod the eslenwivg
: rewsort fade |:'|_'.I Ll'u; Fu't_luﬂl'uLing u.l;.l;.u:lrm::,l_

| We haid Lonl Lhere nas bewen subatantizl
: enmpeignee with Hale 11, reserving for che
mament the issue next diaciased.

In Cuthrell v Dirsctar, 470 T30 14
165 (dth Cir. 1873}, the court states and
holds:

The law is clear thar a walid plen of

guilty requiecs that the defendant b

] | Thlendarm! further contends thai under . - |
certain circumstances punishment for a aob- made aware of a]],. the dieved comse- I
A’ sequent vislation nf the Federal Naeootics quencen of his plee. By the :

same wken, & i3 equekly well settled that,
wlorg pleling, the defendant nesd nmoc
be advieed of all collateral consequennss
of hiz plea, or, 85 one Court hes phrused

Act can e enkancwdd by reason of his pehor
;. convictensh omiler The naroolies got, il that
. he wus onidlsd 1o be informed of such
conseguenecs, and thet ke was not an in-

The rases ciced by defendant da indic
gale tpal o defendant moast e informesd
. of rertain lrgas ennerapuences of his plea.
. Caurtz have ozed the label "direct” canse-

The digtinetion lwbwern "dirert” and
“eollateral™ gnnsequenervs af g plea, while
swometimes shpdisd i the polevant decis

. formed. The triab courl in jus apinion held i, of al: “pesaible 3“"-“[“'-':".*"1' EOTIAR] Ler- '
Wasr that such was & coliateral conkequetioe and tinl pesults which arv peealiar o the indi- !
i I not  direcl conssquence. and in support viduel wnd which may flow fram 8 eonvic- i

_ thereod. slated - uen of 4 plea of puilty, * * *." -|
. |

quences Ly denote those which must be
voermafio narales] and the label “enllateral™
eneseque niess Tk theae which neserl aot.
In Weigstaun v, Ulaaded SLares. o523

gionE, turns on whether the weault mepre-
cenls a definite, immediats wed Jargely
autamatic effect on the meee of e de-
ferrdnnt'y parmishmenl. [Citationa amit-

F.Supp. 547 600 4C DOWEYE w cuse 0]
‘B presenking a aimilar claim of involuntae- The trial esurl stated that iL owas ool
5 ' ness, the colet stabed: taking the subseguent charge nle ennsiler-
almn o bmpssing sentene.

‘ ' Futher prrtitioner would have s held
| that ke must be told of all juasihle ,
! . cerlbaridal S MEET B e which mLHhL [::l-] W i;:l.gn!'l_- |,..|1-I.I.|:- L]'H-.' Pf"EE-'IﬂIl'Ir.}' nf €n-
| - 3 haneed pumizshment in & sthaenucnt naeeal
ica act violatisn it & enllaterdl amd et a
dieeel conseyuetien of the puilly ples, and
hemews thut the court in the Bale 11 procecd-
i 0gs 35 1t ohligatnl 1o explain the collater-
|
|

al comaeyueTice.

ensue frem a ples of gwilly or from a
conviction, sinee the resulis collacerally
§ in tne futuare are che eame. Mo aothor.
S ity i eiied b suppeke him.

3 It is trae that the prisent sentance e
i3 Sring oh & narohlich chasgn was o
Tarnoed because of chis 19535 aarenljes oon-
viction an hig plse of guilty, byl we knew
W' af no ruling in this or any ather Circuit
I thatl ke should have beer zdvised of thiy
P wcsibility efure ecbering the orginal
Mea. We apmen with Lhe heldicg in Foc

In support of s caeprose of discretion in
denying the moton Lo withdraw the guily
piea, “he coort aiated:

Thelundunt admsts that an escablishen
ground for refusing to allew plea with-

dredl iy the poesililicy of pregurdice 1o

- EXHIRIT A.
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BLEVING v, COMMERCIAL STANDAKD ING. COMEANIES oRT

e s 3K T 130K

the powernment. The defendant wus
piere b o owikiespreal drop distribaiiuen
schomi, Many of the key witnesses werc
Co-conspirators wino wishel e leasen thar
swntenges.  They have now  pleaded
puilly, Teaen sentencend, and cricns fermad Lo
presen.  The expense of assembbng them
for teial would be gredl wncl, mare impor-
ahzly, the inceniive for them 1o tesiify
with thu praaibilicy of sebleace maluciing
‘nprclosied 15 emall. When chis prejelios
i wolrned apmasl delemidant's moteu-
tinn for withdeawul, the merii of the
milion s inautatadtial.  Defendant dies
not contawd that be is innecrnt or thatl he
nas unearthed a valid defense  Hather he
sienpuy cwanks o pet all of his cenminal
offenzes im orne haskat. He can anly do
thia al a greot ooal 1o the gevernmeni
Therefare, witndeawal will not be al-
Trwed.

The recard o The presenl G Fally sup-
pores the trial enurt's deltermination.  The
recotd ahows that three dGava of the prose-
eulor's 12ne, the time of the wilnedaes, dod
the cime nf *he el wies oasamed o ke
juey trial before ine gwilly plea was on-
rered, and  that rconziderable  diffweuliy
wauld be invelved in assembling the many
witnesaes geed v the Gavernmenl i che
multiple ropapiriwy charges, and o refresh.
ing -be recnllectiony. und w0 alHaining meny
witnediey mearceralet in penal institutions.

We arg canvineed Lhet the conrt did nm
anuse ita disceetion in denying wave o the
thefeendant to withdraw his guilly pea to
1he Lan vhargres here vnlved,

Affiemed.

ELHTRIT A.

Hirmer H. RLEVINE and Continental
Insurance Co. Inc., Appellaes,

L

COMMERCLAL STANDART INSTR-
ANCE CIMMPANIES, Appellani,

W, TH-13TE
United Siates Courl of Appedis,
Eighth Cireun,
sobmitied el 14, 19746
Necidad Mov. 1R, 1974,

Appeal was Laken [rom wn ardar of che
L owiles] Blaies Thseriey Court Eor the Wesk-
ern [Halmrel of Ariansss, Paul X Williama,
Chicf Jrdge, entenng judpment in Eaver of
an injured pucty and on exesse insueer who
inerwened in imjunel pwcty's direct action
against the primary insumer vepacling ays
ment of o persenal mjury judgment arisiog
Erom wn autamadsite wecident. The Codre of
Apprals. Van Onsterhout, Zenior Cireuit
Judgns, held thick 1the Amsunsas direet actian
shalule s nod pequaeen: Lhe jssuanee of a
wril #f wxeentien aml i rdurn nalle oena
befome alivwimg o dimeet aclaen against -he
primary insoeer; Lhal The district cowrt's
chielermimatinn chik Lk 1:nr|i:."l'_|."i11.g' E}erﬁ':na]
ILJNCY Jwckgment aainyl Lhe tort feasor was
nnt proenrsl by fraod, eollusion or bad
fuilk and wices Theeefnr- 'I:-iTLlfling on lhe pee-
mary nsuper wia ool clearly erroncous;
wnd lhel the ¢seess insurer boeame subeo-
gated Lo she aghta of Lhe mezured Lo recover
from the prmary insurer legal expenses it
iheurrad .

Affirmued.

- Canirts g2

In diversity rase, interpretation oT dia-
el caurt ap guestion of slale [aw = anti-
iegl to grasal e frrenea
3. Insurance =413, 14%]

Arkangad swatuie pernsitiinge injursl
ety haliding jodgteent agaiesl Lor-feaser
1o mambain dim=t welian L1k £ Inrt-ra-
2% liabiliey insurer provided sueh juidg-
menl remans unzallalied ab expiration of
Ad davs from servicg of ootice of enkry of

*
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3-24=TE 1. DWDICTHMENT {Devitt-J CR. 188)
o, TRANENTTTAL CRDFR dlrecting that deft. be cont. on $25,000 £/3
JEO. Alsc hes 325,000 o5 bend in CR. 395=125
{lodged in CR, 3a76=16)
3=3i-TE - 3. FPlaced ORNER REDUCING BAZL filef 5-9-76 at Minneapelis in JEZ TO LoM in
i file reduring batl S0 $25,000 cesh or surety which is 1p sdditicm ta
! oall Previﬂﬁsly zet in parcetias cpge 2, Condition of ball thet deft.
i repezt LN persen st the offfice of the U, 2. Mershal every woerday no
' *stor than 2 ALM..thet he net poffess firearms and thet he turn In his
: pazEpert to the U. A, Marshal. {J. Earl Cudd, U. 5. Mag. 3=3-TE )
4. ATPEANANGE BOMD $59,500 CASH executed 3-9-T6 at Minpeapelia.

EE" gﬁn-'ﬂs placed $25,000.00 cash Deil in Reglstry of Ceurt JEC TE-LOM
a1l .

= IPOEUMERT i | == = —

|5. REPCRTER'S TEANSCRIFT OF FRELTMINARY HEARING MARCH 3, 1976 at Mirpespclis
4-SF-T4 | &, MOMTES OF PROCEEDTIGE: Deft. arraipned 2pn C%. I and Finae of GL_r.th.J,r Enttr_--:

| Bond gons'd, Imp. of sent. of imgr. deferred and watter ia™kerertad

| fa wha peebh. fice fop pre-zent. invest, gnd report., Count IT %o Be

' dismizzed at time of sentencing. (Devitt-J) (Anderson-Aeperier)
B=2l-T6 7. ZEFENTANT'3 MOLION TO WITHORAW GUILTY FLEAS {oopy-criginal in CR. F=T5=124]
b4 : EXHIBIT €.
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T=2-75

T-1h6

1Al

[a) MIWJILES OF PRCOCEEDIWGS [Tevitrk-T; anderson«Repol

WOUVEMER N S cunhiriae SRR Twal

Sentencing: Jemestted £ the cust. of
khr Atty. Gen. for imorisonment fsr =
paeiod of ten (17] yearsx, Count II
. dismiszed on motion of the Gewvt.
. (9} ZTDGMENT BMD COMMITUIMENT. Cart, copies to
i J.5. Marshal, 0. 5. Attarney ard Froba

i (1G]  AMWENCED JUDGMENT AN COMMLIWENL, Cers. copies <o
I, 5, Marszal, U, 5. Aciormey and Proosatton 01

NOTICKH {F AFFEAL in CR. 3-T73-128 and CR, 3=-T6-17 from the

| deniel of defi's Motlon to withdraw a
gullty ples in the matters and Court's

‘ Juégment of conviction enterad Sune 21,

. 1076 to U. 5. Court of Appenls for the

! Bighth cireult. Aff. of serv: £-30-TA,

' NOTICE TO COUNSEL WLIH CHRI. CCPY OF MOTICE OF FRToAL

. ATLACHED to counsel acd Earl Andersoo,

! Lot Reporter, T84 Fedarel Fuilding,

St. Prul, Mimhesobe 33101, 618 207-1223

i Mailed two cert. capies of Notice of
i Appeal Ir CR. 3-T5-126 and CRH. 3-78-17 wi
' two cert, copiez of Dooclef Tntries hereig
to Rebert ¢. Tucker, Clerk, . 8. Court
of Appealsz TFor the Zighth Cireuwit, U. E.
Sourt mouse, St Louis, Missouri £3101
I
VEFT. 'S MOSCON TO AMEND AND REDUCE SINIENCE imposan Bosiod
i 0 remove and delbe the rite impoamd. AFF,
| of serv. T-1-Té . AFf. of John Cregory
i Lambros attached. [in CR. 375-1°2 =snd OR.
A=7E=1T] {Lodged in CH. 3-T5-128) 0
DeFT. JOHN CHEGORY LAMEROS' FMOTICE OF MOTION for Crdar
reducing and amerding the sentence with
! regard to Iime for hemring July 14, 19745 =
S AM. & 3t. Panl or es zoon therepfter
83 coungel can be hesrd, (Filed in CH 3-75
snd CB 3-76-1T7] Aff, of sewv. T-7-76.
(Lodged in CR, 3-75-12R)

(304 in CR 3-75-176) Notlce of Motion £o Beel Return of Flome
Momieg in CR 3-75-13° and CR. 3-T6-1T.
: . For hearing 7-14-76 O A.M.. AF". of John
' Lambras stiached, ASF, aof persosel serv,
T=13<7T6 Danlel M. Zectt. (Lodged ik O 3
T5=126}
MIRUTES F FROCEFDINGE (Copy) Hearing om Motion of Defi. f
Urder reducing ard smending eent, with
regard wo fine: argued, =uvimitted and

with covericg letter to counsel. iled gﬂrmiTﬂ Ba ;

.

token under gdyvisement. Motion of Johy W.

Larbros o s&- return of fne monles:
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.3, v. Johon &, larhroe

CR. 3=TE-17

I o 1ok
CRIMIMAL DOCHKET

ATE

T-1li=Ti

- 16T

720
T-25-T6

H-20-Th
T=2TTh

26-TE
'L2GTE

Bk =74 3R

{329 [ CR 3-TS-1251

=

-1-Th
2-3-76
G-17-76

Gm2haT8

3-27-7E

9-29-76

{SIE 35Y in CR 3-75-128)

{GEE ¥o. 357 in CR. 3-75-128)

(8EE Ne. 354 in CR.

2,

| g e T T ] PH.EI'E 3

Argued, submifted snd taken voder sdvizement.

Mamérandim f Law are $o be submitsed.
(In CR 3-75-128 {24) and R 3-76-17) {Derrittw—])

Andersen-R Ler 1

BEITTICH Al ORLER FE;PGRT;L?AEEFEF%}HIL of $35,000,00 to Jonth Lambros

3213 Pidgewood Hoad, 8t. Paul, Minoesota 55112 (Jewitt-z T-16-T6)
Tsqued Reg, Check No. 3,365 In sum of FR5,000.00 and mailed e
Jobe Lambros, 3213 Ridgewcod Boad, 5t. Faul, Minnesota 55113 with
receipt requested

(27}

{28] DEAIGRATION OF RECCRD ASD STATZIMENT CF ISSIES. Aff. of serv.T-15-To.

{19) RECEIPT FOR REGISTRY CHECK by J. W. Lambros on 7-17-76.

(3¢) REPORTER"S TRANGCRCPT of hearing April 22, 176 [fnderson-Reporier)

BEPCRTER'S MOTS5 COF G-f1-76 [8ect.) (3ox 0-301, Arderson-Reporter)

RZFORTFR"S Wotes and elecironic recorditg of Motions T-1U-T8 (Box G-526,
Anderson=Rpporser by Oruce Tiffarmg)
REPIRT=R"S TAAWECATET of olea on fprit 28, 1476

MMURANDT & ORDER.(Devitt-J 7-20-Th; that deft’'s motions to
witadraw i quilty ples is denied [(Lodged it CTH. 3-T5-125}

(21]

[{22) WOTICE TO COUNSEL

EESS}]
21

MEMORASTDAM & CRDER [Cewisi-J 3-4_-78) {copy rlaced cerein] theat 1, Defepdant's
mEFtildn i2 eilminatg the fine element of his zensenes (2 deried. 2, Mha
maticn of John Lambros, Br. 4o reesver the 820,000 ieeremect of the bond
monel withheold Jor payrent of the fine iz granted, and that portion of
the court’s previous arder maring the hond moser subject to the Tine Is
reaclinded,
; JUTICE ©0 COUHSLL with copy of Megoraccim & Gredow
Ty

P

AMENDNED DESIGHATION OF HECGHD AND STATEMENT OF IsSUE in CH. 3-T
128 and CR 3-T6-17.

Eg% CEHT. QOPY JF JUDGMERT COMMITMENT CORDER WITH MARSHAL'3 RETURN 8-27-T4

CERT. CLPY OF AMEADED JUDGMENT COMMITMENT ORDER WITH MARSHAL'S EETURN BaZy-F6.

{SEE ¥o. 3% in CR. 3-75-123) APPELLEE'S SUPPLEMENTARY DESIGMATION OF RECORD in CR.
3-75-12 and CR 3-76-17) (Leodgmd in CR. 3-75-128)

APPELLFE'S SUFFLEMERTARY DESIGNATEON OF RECOED (Second

Suppietent] (Lodged in OR Gu7Sw120) -

3~75=128)  APPETLANT'S CRIBCTIONS TC APPELLEE'S SUPFLEMENTAL DEST(-

RATION OF RECCED AND ERCCHD SUFPLEMENTAL FESTCIATEON OF RECORD.

AfFfo £ serv, Se=ghaTh ed 1n CR 3-TS=125
(SEE Bo. 3L in CR, 3-TS-124) T e e L S ) N ——

APPELLENTS SUFPLEMENTAL DESIGRATIOR OF RECTHD, {In CR. 3~75~128 and “
R 3=76=17) (Lodged dioCR, J=T5=133}

Mailed Designated Record om Appesl ta Zobert C. Tucker, Clers, T. 5. Qours of Appagl
for tae Zighth Dlrcuit, . S Cowys House, 56, Lowls, Missouxd
3100 in TH. 2=7%=105=7L and CR. 3=TE=17 with covering letis- L0 coupze

-'LI_. L]
1

EXHIBIT .




CR 3-T7f=-17: U.5. . John Gregory Lambros

=13-74
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(27]
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{249}
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52)

P 33)
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FROCE RO Y Pa gE q

CERFTIFIED COFPIES OF JURSGMEWT <F .5, COURT OF APDEALE FPOR THE
8t+h CI13CUIT, Ho. 1581 affirming judgmoent and
sentenne 0f the District Court dated Movember 16, 1
OPINION, of U.58_ Coart of Aupeals for the A+h Circrit in No.
TJE=1581 dated Hevember 16, 19376 (Seniocr Judce
Van Qosterhont, and Judges Heaney and Bright!.
Mailed receipt for mandate ta Rebert C. Tueker, Clsrk, UG,
Ccourt of Appealas far the Bth Clrcuit.
NOTICE TOD COINSEL.
JUDGMENT [(hewvitt~-J} That deft. do surrender himself to the custody
of the U.5. Marshal for the Dist. of Mino. within
10 days From and after the filing of said mandate,
arnd +hat he do report to the O.5. Marshal at Mpls.
Minn. at the U.5. Yourthouse st 110 So. 4th St.,

HOTICE TO COTNEEL

ORDER {Devitt-J}that proposed intervenor's motions are depied
Copy ¢f order mailed to Counsel & Join W, Lambros,
{Lodgoed in CR 3-75=-1281

MOTION TOD REDUCE SENTENCE, with attached AFTFIDAVIT of FPeter J.
Thempeon, attorney for defendant. (ladged an Cr.3-75-128, #3989 )

ORTER, =opy (Devitt-J) dening deft's metion for redustion of sentence undey
Rule 35 [erig. lodged in 3-T5=12G)

SEE "& 7755 MOTION TO VACATE, SET ASIDE, GR CORRECT SENTENCE
A ENRART, 8,

AFFIDAVIT OF JFOHE SEEGORY LAMBROS

ORD=R DIRECTING RESPONDRENT TO FILE A WRITTEN REEPGHSE {MePartlin 5/
povarnment is to flle respoase in wirzing within 20 days ofF date

of this order. Mailed coples to counmsel.

GOVEEMMENT 'S RESPONSE TO DEFENDANTI 'S MOTION UNDER 28 UsC 2255
HECOMMERDATIONCMcPaT1lin 4/3/T9)  defendant's petition under TITLE 26 USC ZIG5-
NOTICE 0 COUNSEL : S . -
ORDER(Uevitt 6/26/7%) petitioner's petitica for a 2255 hearing is denied.

NOTICE TO COLMSEL _

WOTICE OF INTERT TO APFEAL [FILED AS MODTION TD FROCEEDIMEFORMA PAUPERIS
letter was sent to defr. requesting financial affiduvit and 2250 notice of
appeal and desigmation of record.

r

AOTICE 07 IKIENT 70 APPEAL — mei.cd vopy Lo dth Circuly Cours of
appea’ls alorng with z2ervified ecplies of the Scoket entrizs,
alép copy was malled Lo Lambres and V.5, Attorney

MOTICH T CEARATLSY THEZ RECORD ON APPEAL 70 THE UNITED =TLTEZ COURTS
OF AFPELAL? FOF TYE EIGHTH SIHC1T *Bx
FXKRTRIT C. 1

——xT
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CR. 3-T&wlT T.5. ¥&. JoHN CDAMBEZS

DRAKA M) FILE FORMA FATPEELS {McParslis G/35/74% pesitlonst 1a
pasmited to File appea. 1n Ferme cauperis,

Carkiffed gopy ol order meiled ta bthe SCourkt of Arpeals

AT T3 COUHSEL

OFIMLCY FROM THE U. 5. COURT OF APPEALS FOS THE ATH CIRCUIT dated 1-Z8-E0
[Heaney, Ross, Henley] affirming judgment of the Distyict Lourt.

MSWDATE affirming judgment of the District CouTt.

NOTICE TD COUNSET,

EHIBT L.
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L— 1 GUILTY, and e LoaHT Being <aelifiod ehat | ___J WO COMTEMDERE, L 1 MGT GUILTY
there 4 2 Saczual B Jor Uk ks,
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L& v COTTON 399

Lleeas 2l F.2d 237 akCir Zmilg

it to ey, inoprosccutioe foe conspiracy e
distrinuee and  pusscswion wdth ment o
disopinues poewize hedeochlmide and oo
euine base, i which defendunts alkimately
veraivied sebbenees it excrss of statiiory
muaximam e an nnspecified goantity of
drugs. reaolted in imposilicn of sertenee
Lur erime witk whicl defendant? were ney-
er rchargrd, aod cunstituted  reversible
plain ereer eroor serionaly affected the
frirmese, integrity, of puhlie repotalion of
neocerlingz, rogariless of whethes thresh-
ald drug guantity was establishod o ed-
denee.  Comprenensive Drog Abuze Fre-
vantion  angd Canteol  Aer of 0 LYTE,
84 401iaily (hwlndll 406, 21 U5.0CA
a8 Balan]y, cbai 1, 546,

7. Indictment and Information =113

Jury = 1)

Thstrier  ooUTL  iMPETIUSSi0Y SED-
teneed defeniants for s eritne with which
thew were never changed, and thes eweeed-
pd i jurisdictun. when i senteneed e
“endants convieted of conspirnyg o distribe.
ke gocmine lydrochloride and soeuine hase
to terms in eXoesd of stabutory jpaimoum
for an unspecified quantity of drigs, even
though indictmant did oot charge a specifie
theesnold druye cuanticr, and issne of drog
cupnkity was net submitied o jury NG
nroved heyond & peasorable dooit. Lotn-
pranenzive Drug Abuse Prevestion and
Control Aet of 19T 85 A010ax( 15 1100,
AR, 21 UMOCA 8 SlnD (hilhe.
844,

4 LIndicement and Informatlion =171

A=y indietment. found by o grand Jary
i indizpensable b the power af the vour
to 1y deferdunt for the orime with ehich
e was charged, and a tourt cannnl peyimis
a drfendact Lo ke tried an charges that ae
nat mace 01 the indielment agsnst him.

g, Ipdictment and Information &40
When an indwlmenc fais o set [urth
an earential elernetit of a crime, the et

EXHIBLT

his o jarmsdietion to by o defenoanl -
rter that eount ol the indistrent.

10, Sentencing and Funishmend =220

A distpict onwet cannot mmpoEe & 2Em-
tenoe fur a orime over which il Gucs dot
gven bave jurmadicbon Lo lry o defencdant.

11. Indictment atd TnFarmalion =113

The wmdictrent “nusc rontain ao slle
gatine. nf ewery Tant which 5 lepally cs-
sential tw the panishment to be inflicted,
haeguse judge'2 rale in sknlencing @ can-
siraiped at Itz outer limits By the facts
aeyral i the indietmenl and found by
Ll juey.

12 Indictment and Information &=113
Senlencing and Punishment =225

Docauss an indictment sutling forth
wil the psgential elements of at offense ig
btk wandacory and jarisdieiorsl, and a
defandant cannut oo Beld tno ansawer [or
any nffenze not chargsd in an indiclment
retwrmed Wy A grand Juey, s ool i3 owech-
out jurisdiorion tn fmpose 3 sentencg for an
pflenze nnt, charged in the Indicrment.

13. Criminul Law 3=118T01)

A reviewing rourt may nob spocillate
abhoat whether o grand  jury would or
woad nor wave indieted a acfendant Soroa
erime with which he waa never churped.
gince a distcel eoart lacks ‘urdsbicoen to
ey 4 deferdant on a charge for whick he
waw ok inedictasd,

14, Grand Jury =42

Grand juee s oot botnd Tnoindict b
every sise where a cotviednn can be ob-
rned.
13, Grand Jury &=1

Jury =1

The grand jury wand petiv gury are
geparats and independent, and the petit
jury caneot usurp the eole of the grand

juryr.
x.
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TaH
not saved by the fucl thut o bill of periicns.
iary in TRe for of & letter from the prode-

intarmed e defendans of bhe evenls
aFFelhdlng the incpdem: wiich led to fhe

charges gainst him ¥ bhe fact that

541 FELEKAL HETORTER, 24 SERIES

ure to utilize the word “{oreibly” or & word
of sUmLAr fmpert as an elemin] 1he nf-
Temae, and whs not 2aved by the Tart that &
hm_i,:-l:rml_.nid_'l._l-l.'l.rx in the Torm of g letier
from the prasecular infermed the defend-

and af 1he pvents surrounding the incident

the teial pedpe coresetly Ecrected che petit

Rl r_l‘_, AL & il

jury thafliorcefwas an essertial clement of
YR

the offends wnor by the weferamck in the

wiich led to ine char inat him. nor
by the facl thal the trial judge cgreecily

s . ——
indictment to the apzlicatdle alatuiy
Reveracd

1, Post (Hlice =2y

Tl of [nere is an essentiel element of
offense of forcibly azspulling, resislang, op-
poaing, impeding, intimidating, “or interfer-
ing with a LUnited 3tates peoatal moapector
cngeged in performance of s offistal
duties. 18 U.S0C.A. KE 1L, 1114,

2. Indictment and Information ==

An indieimunt mosl firly seate all the
edsantial slements of the offerse if it ig {9
e e
be suifigieqt.

3. Indictment snd Infermation oG

Omisaioms which are fatal ta an indiet-

- -H-_I—\_I_\—-—II—H—H_\—I—:-
ment are thoge of essential clemeats Cof
siabatance " ruther than “of form only™

4. Indictwent atd Informmation = TH(1})

' In determining whether an eascrilia
elemrent hat been omiclesd Pron deseription
Jf offense it indictment, & court willk not
ngiat that any particular werd or phrage
Tppowr, and element may be allewed "in my
foem™ which subatantially ataces #lement

5. Poal (0ffice +=137

" Element of force in affanasz of forcibly
BRRaulting, Fesiating, nppuwng, :,rniu'd'in_g, -
fimi-:la:ti-ﬂ,g or nterfering with & T/nited
Beptey pestnl wapeelor enpmeed in bhe wer-
“formanee of his official ducies is Elainly of
subslanee wnd nal of ferem ooly. 1% LS
A BE LLL, LLLA.

& Indiciment and Informalion &=121.5
FPoat Dffics =447
l.‘l_di'i'*m'f"'* chyrginer defepdppr wikh
havipe wilfuiy, I.mu'.-_i_r;gl;rg abd walaw Tully
mls‘.e_-.:l_:_l:-pmm:".- imrnaed. intimidaled and
_‘ﬂlﬂ'rl‘:rl‘.l’! with 4 Tlnmioesd Siatles E’:lx'.:i'l .
spectar engaged in tar performance of his

aliieial dusies waz falally rleloetive for Dnil-

mstrueted Lhe pelit jury that forme was an
esgential element ol ihe offense, nor by 1he
reforene im Ehe indicecmenl ey apmlicar
ble = 18 UEfA & 111

Ser puhlicaiion Words and Phrases
Far wther judicial cansireclicms and
Yefinilisons.

7. Lndictment and [nformation &==2{2}
Beyand notice and double jeopardy,
there (3 a distinct eonstitolional eghe, peo.

tected hy the Fifth Amendm That
dafendant b Lpivd wpon 1y T by

M. r5.C.A Const. Amend. 5.

A, indictment and Information =93, 1084

Urnder rulee ['l_'!'l_]li:i_r_i-Eg Lhat an  inadict-
ment be & plair, concige and defimnite wiii-
{on wiademint of the exseniial Jaetd consti-

tuling the oflenss and that il state for wach
fendan 1 alleped therein W hive giolared,
1he atatement ot the essantial Farts and lhe

gilation of Uk wlalale are separale sequire. .
mehls and nol 2 eestatement gf one anoth- |‘
14

1

er; ua drmlielmend that fweeely charges that

g__ﬁe!lenﬂam wintated a oited stalule will nel

wilioe Fod Rl Crm Proc. role 7. 18 %

TIa A

—
4 Criminal Law +=10312(5)

That suflicicney of indictmenl was nel
nhn”q:ngﬁl anli ap;maﬂ Erusm convictinn wag
nol a hasis for denving review where indiet-
menl omilted an vssentind element of ofs
femne and, thos, becare so defective 1that by
no Tedaonabic constraction eould L T waid
ter churge an uffense for which defendant
coald be coneicted,

10, Poal ffice a=49(K)

Ewvidencs indicatihg a Toarcible mterfer-
ence with postad mapeetors by persons other
Ltham defendunt and forther indicating de-
fendent’s wilful wnd krwing wwwtinn
with spch wetivicy, hie parliciation in aciiv-
My as anmething be wished 10 brng ke,

EXHLEBLIT W,
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ed o the petition a= Exhibits | throngh 26;
Judy ol 1985 frr thoee appended Br Exkbikbits
27 throagh 3% wnd August of 1956 for thowss
appended a: kxhibits 30 threwph 360 Fam-
erf Coeap leddged these porabaees of g
by buring "short” powbions in the same
quantities oo the Chicage Board of Trade
(CBOT). Farmers: Coeope alleges that i In-
rurmad bisdpn besses with the anprecedenced
e in cotn pricee in late 1496 and early
L. kalieving thar Tewden would dedioaer on
the HT Ak

The petition further allegea thid Parmoens
Coaap ngmasd e Doden's request, made in
February of 1996, that Doden be allowed to
sell hix 1997 ¢orm sl sovbveans on the cach
market at & price more advantapeoon to T
den than that avulnble gnder the ITAE. In
return. Dhoden allegedly agreed o sy o b
paganeot of all of the proeewds from the aale
of Dodens 196 corm. after paymient of Doe
dens Lien wedisers, and o debiver wnd eell
his 1% and subeeguent yeara' corm and
sovheans to Famoers Co-op up bo ihe twial
under the 1{TAs of 460,000 bushels of corn
and 40000 boskaln of apybesns.  Fuomers
Coop dllcges that Loden did make & pay-
ment in eeonrdanee witk this aervement in
May of 196, Farmers Croop alege: that
Doden next requesced thoat Firmers Co-op
Ty in the short positions on the CBOT it
had taken in eefipnee on Dnden’s soles of
gorn and poybeans, Farmers Co-ap adegee
that it baoght in these hedpes amd ineured 3
Inas of approximately #1 million on the =arn
arnd enybeans oo be deliversd oo the HT e
Duxden then eepudisted the HTAs by certi-
fied ketber from ewnse),

TN LEGAL ANALYSIN

A Remwrol Jurisdiciion

[2] The federsd distoel ceucts have al-
wi s boen courts of Bmited jurisdiction.  Sas
LA Cnxer, At [T1, § 1, "Federal courts
are nob eourds af generad jurisdictnn  and
hsre only the power that @ guthurized by
Artaele I11 af tha Conatituting and the stat-
utes enarted by Cungnzss purkuani. thereto,”
Mm"::w EBmoen. Menogeterd fn 1. Dwtted
States, 4 F.33 633, 646 o8th {ir1992) (citing
Hender 1. Williesauport Aree Bole THsL, 475

H.oofSd, M1, 106 S0 1aw. 1331, AR

EXHIBIT H.

M6 FEOEKAL SUPFLEMENT

FAT
L.bd2d RO1, refey darted, 470 115, 1152, 194 What 13 Ml cr
S0 2o, W LED2d &8 (108G, riting ip ale that |t he p
turn Martary 2 Modisew, | Cranek 199 |3 gl part depuenrls,
Th&, 197, & L.Ed, 6 (131 ses alag Neigh. wthin thr FIOPE |
Lo T?‘ﬂﬂﬂj:l. Metawn, frti 1n -PP-?'I-'EL 4% maiter jurisdu‘:r.i[
Fuad 1164, 1171 {6t Cir 1) (federul opp o 8 FALE

Juriediction in lmited by Article [11 of the
Crnstltution), & federal crmrl therefoes ha,
_& duty e0 sssure irself that the threshnl

ag T30 4 1447

I Niglutin |

r*equm:mmﬂ of subdeel mutber jprisdioyen remend
‘bse baen met in every case Hmd.tﬂ,- » (41 Rumoval
Aszrisien Pratol Borker Limion, AFL—2fn cresture of staba
02 2 800, S0 n 3 (Sth (L1932 (oiting etz of the app

a

Savilers, Myl Thewuzr v Bpaham ]
" 2d 321, B3 <Bth Cie L5y Joder o Prins.
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