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STATFMENT OF TI550ES

DID THE DISTRICTI COURT ERL IR DISMISSTEC THE COMMLATNT ACATRGT
GUVEREMENTAI, OFFICIALS OH CROTEMDS OF OFFICLIAL IMMNITY WITHOUT
DETERMTEATION TEAT THE CrMPLAINED-QF ACTS WERE DFFICIAL ACTS?

TWER vs. GLOVER, 4487 U.S5. 914, 81 L.Ed.2d 758 (19B&)
SCEEUER vm. RHODES, &16 D.5. Z3Z, 40 L.Ed.2d 30 (1974}
DZITBAK ve. MOTT, 503 N.W.2d 71 (Minm. 1993}

WHETHEE THE DISTRICT COURT ERRED IN EULIMG THAT APPELLANT LAMBEOS
WAS BOT PRETIOICED WY AFPELLEF’S DEFICIENT PERPORMANMCE THAT LEAD
TO AN TRCREASED PRISON SENTENCE FOL APPELLANT [ANMEOSY

CLOVER vs. U.5., 121 5.0¢, 696, 148 L.BEd.2d 604 (10013
U.5. ve. LAMBROS, 65 F.3d 658 (Bth Cir. 13335)

WEETEER THE DISTRICT GU/RET EREED WEEE IT GAVE EETROACTIVE EFFECT
TD A MDWESOTA SOPFEEME OCURT JIDICTAL DECLSION, WHEEK THERE Wi
HOTHING 1M THE DECISION 1WDICATTES THAT IT UAS TO BAVE RXTRDACTIVE
EFFECT, THAT GATE IMMOWITY TO STATE PUBLIC DEFEMDERS, NOT FEDERAL
FORLIC CEFENDERS, WEEN THE [MITED STAYES SUPAEME COURT BAS DENIEN
FEDERAL, [XMHOE LAF THMUNLTT TO COUET-AFFOINTED ATTORNEYS SUED FOR
MALFEACTICR ET HIS OWE CLIENTY

L
FERRI va. ACEFRMAM, 444 T.5. 193, 62 L.Bd.24 355 (1979)
CHEVRON OIL CO. ws. HUSON, 404 T.5. 97, 30 L.Ed.2d i%6 {1971}

WHETHES. THR DISTRICT (IAIRT FERRED IN EULING TBAT THE L5SS5UR OF
CADSATION, TMOEE WINWESOTA STATE LANW. I3 A WATTER OF FACT TO
ER BECTDED BY A JUDGE?

$T. PATL, FIRE & MARINE INSORANCE COMPANY ve. BONEYWELL, 2000 WL
GA5007 {Mipn. App. 2044

CHRISTY va. SALITERMAN, ZBE Hinm. L&&, 179 NW2d 288 {1570)
11,5. vg. COLEMAN, #5%5 P.24 501 (Ach Civ. 1990)




YEETHEN TEE DISTRICT COUFT EERED [N [RARTING STMEANYT JTHCHENT
WITH EESFECT TU THE REACIETEERING (RECD) CLATHMT TMDER TITLE 18
0.5.C. § 1962{c} and (4) WAERN THERE AQY ISSDTES OF MATERTAL
FACT RECARDING THE COMMIZZICH OF FRAFDICATE ACTSY

SEDIMA, 5.F.R.L. wa. IMREE CO., 473 TU.5. 479, 87 L.Ed.Z4 34& (1385}
ANDERS0ON wo. LIBERTT LOBBY, INC., 477 0.5, 242, 91 L.E4.Z2d 207 (198A)
U.8. wa. EISEN, 974 F.24 246 (Z2nd Cir. 19921)

BROWN wo LaSALLE WNORTHWEST MATIOMAL BANE, £70 F.Supp. 1078 (N.D.Iil. 1993}
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STATHMENT {F THE CASE

Tha Appellant=Plaintiff herein, JOHN GHEGORY LAMBEGS, sued TDeferndants
Charles W. Faulkonet ("C.W. Faulkner"), C.¥. Fawlkoer's law firm of FAULERER &
FAULKNEE, Sneila Faulkner, a patrtner at Faulkner & Faulkner, and DefendantCe John
and Jane Doe's as persone employed by C.W. Faulkner that assisted Inm the fedetal

criminal defenae of Plaintif{ LAMBROS in fedetal criminal case, U.S. vs. LAMBRDS,

Ch=4=283=-5%2 (05}, which stemmed From the Unlted States Grand Jery for the DiscricE
of Minmescta on May 17, 1989,

Defendant C.W. Faulkmer was appointed to be Plaintiff LAMBROST attoruey
pursuant to Title 18 T.5.C. §3006A, which provides for paleccion of defense couwngel
for indigent defendants from & panal of privabe attaroeys that are paid an hourly
rate. Sectiop 30064 provides that tha appeinted attormey shall continue ko represent
the criminal defendant throughowt the proceedings, unless the defendant becomes
financially able to hire a private attormey.

Iefepdant FAVLEWER <t al. durlng the legal reprasentatien of Plaimtiff
[AMBREDS failed to exercise due diligence, were negligent, gave Pleintiff lmproper
advice, failled to interview sndfor subpoema witneases, failed to consull with and/
or commnicace regularly with Plalntiff and falled to uoderstand oT know or apply
the law. Proof as to Defendast C.H. Faulkner, et al. failure :L now Bnd apply
the law was obwiouas to thic Court, Eighth Cirewir, when 1t tuled, "[D]efendant
{Lambroa] whe was convicted of & conspiracy to digkribute cocalhe was oot subject
to statute's MANDATORY LIFE SENTENCE, where statute did not cake effect unkll WELL

AFTER congplracy end date charged in indicemenc." See, U.5. ws, LAMBROS, 65 F.3d

598, Head Note 1 (Bth Cir. 1995). Pleintiff LAMBROS waa resentenced to the maXissm
sentence possible under BRAZILIAN LAW, due to his extzaditlon Erom Brazil ta che
Onited Stares, thirey (M) years, a8 par Article 75 of the Brazilian Criminal Code,
which limits the mazimvum prisen sentence to thirty {30} years and Brazil's

Conmstitutlon, which, pruhlbirs, absolutely, the imposition of any penalty of a

1.
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11felong characker {0, Artlcle 5, Clause ELVIT{b3}. 1n fact, it way pefendant
C.W. Faulkoar, et al. lack of koowledge and research az to the definitlong and

clarifications of Brazgilian Law wicthin the aress ool THE DOCTETHE OF SFECIALTY .,

STANDING TO RAISE THE DOCTRINE OF SPECIALTY. apd THE DAL CRIWIHALITY POCTRINE

that sllowed Defendant C€.W. Faulkner, et al., to offer Plaintiff an illegal plea
bargain and he sentenced to over Ebirky {303 years, as per Brazilian Law.

Plaintiff IAMBEDS 1z suing Defendant C,W. Faulkner, et al. on FEPERAL
UESTIOME arioing under statubes of U.5. Lew, Brarilian Constitutional f.aw,

1.5, — REAZIL E‘LTTI!.ADITIDH TREATL, 5tate of Minnesota Conscitutlon, Coumpon Law,
and the Minnesota Attorney’s Gode of Professiconal Respomeibdlicy. PlalnbilF
Scated within hiz Jaouary 17, 1999, AMPRNDED QOMPLATWT, "[T]hia 1z a civil cage
browght to the jurisdictilom of this Court to Ticle 28 U.5.C.A. Ef 1331, 1332,
L44L{bk}, 1655 [(Lien), 220k, 2202, and Ticle 1& USCA 5§ 1961, 1962, 1963, 19464,
and 1965 (&RICO)."

Ot Aupgust 04, 1999, Unliced States Meglstrate Judge John M. Meson, stared
within his EEPOKRT AND RECOMMENDATION on page 17 undey RECOMMENDATION, “|Flor the
reapons set farth above, 1t 1s recemmended that Defendancs' Motion to DPismiss or
for Svmpary Judgment [Docket No. 47] he DENIED ms presented." Reasons set forth
by Judge Mason included: {a} Pefendants hava nok shown that Plaiotiff's claims
agalnst C.¥W. Faulkmer's estare are time barred (Fage &4); (b) Plaintliff has oot
failed to stete 8 clalm agatnat the defendants other than C.W. Faulknei. .(Fage &};
{c] Conglderation of these saterials does not alter our conclusion that Befendants
have tot established that Susmary Judsment should he grancted at this time. (Fage
10Y: ¢d} Plailnriff's legal malpractice clalms are not barred by collateral
entoppel. (Page 11%; (e)] befendenta hava ngt established that no genuine lgeune
of marerial fact exists as to Plaintiff's legal malpractice clalms. [Page L&};
and (f) UEFENDANTS BAVE NDT ESTABLISHED THAT PLAINTIFF'S AMEWDED COMPLAINT FAILS

TO STATE A CLAIH UNMDER BEIGD, (Page L3).

2.



Ono Hovembar 15, L0990, Tmired Staces Dilagtvick Cowrt Judge Dawld 5.
Doty ORDEHED the August 04, 1999, AREPORT AND RBECOMMERDATIOR by TM.5. Haglstrate
Judge Mason ADDPTED after de novo review of the Elle and record by dismisasal
of Defendant C.W. Faulkoer's et al. wotion Eo digmlszs or for summary judgment.
Oun Fabruary L4, 2001, United States Diatrict Court Judge David 5.
Doty ORDERED the REFORT AND RECOMMENDATION of U.5. Maglatrate Judge Wason's
Oetoabay A, 2MH} repore adopted as to court-sppointad faderal public defenders,
C.¥. Faulkner, et al., IMMITMITY FROCM STATE TORT CLAIMS, as per the August 6, 1993

deciginn in DETDRAK wa. MOTT, 503 H.W.24 771, by the Minnesota Supreme Court.

Judge Doty stated, "{TJherefore, as the magistrate judge correctly held, the
Court's task ip thiz caze 1a to apply the Mionezeta Supreme Court's holding fn

BEIUBAE wa. MOTT, 503 H.W.2d 771 ¢(Minn. August &, 1993}, to the plaiptiff’s case.

In DEUTRAY., the Minmezota Supreme Cowrt determined that FULL-TIME state public
defendeyrs ave iemine frow sult for malpractlice. Flaintifif argues that DEZTURAK
nheild not be extended to offer imwunity to federal court-appointed defenze

ateprneys. The gourt hag reviewed both the FERRL and DZIUBAX decizsions and othar

re]levant caze law and agress with the magistrate Judge that strocmg publics policy
rationale relied wpot by the DIIVEAE court 1n granting iemunity to full-time state
public defenders 1g equally applicable to court-appoluted defenders 1o a federal
eriminal cage. Therefore, the court affirme the magletrate jugge's conciuaion
that the astate coort would likely extent its grant of lemunlcy to defendsonts in
thia artion., Dismizzal of plaintiff's malpractice cleim oo thet basis ié
apprapriate. With respact to the magistrate’'s judge™s conclusiona concerming Che
merits of plaintiff's malpractice and RICO claims, the court agrees that plaintiff
hae adduced ne evidence uwpon which a ratiomal fact=floder could conclude that
defenae counsel's conduct 1o any way prejudiced plalntilff's defense or that
defendanta coerced witmessea to glve falae testimony in plaintiff'a crimipal

caze. Therefare, dizmizsal of plalnciff's claims on the meritz is appropriate

and defendants' motion for summsry judgment fs granted. See, February L4, 2001,

3.
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ORDER, by U.5. Judge Doty, pagea 3 and 4.

o February 23, 2001, Plaintlff LAMERDS filed a "Motion to Alter or Amend
Judgment andfor Heve Judgment Yaceted undet Federal Bules of Civil Frocedute
Eule 59fe},"™ as ta U.%. Judge Doty's ORDER dared Fehruery R4, Z001.

PlaintiEf 1AMBEOS challenged Judge Doty's February 14, 2005, ORDER as o
the following ipausa: (1) "MINNESOTA SUFREME COURT DECISIONS CANNOT BE AFFLIED
RETROACTIVELY WITHOUT DIKECTIVE REQUIRING RETKOACTIVE APPLICATION.™; (2} “EX
POST FACTS CLADSE PREVENTS THE MINNEGOTA SUPREME COURT BEULING IN DEZIUEAR va.
MOTT, T0 NEGATIVELY AFFECT PLATNTIFE LAMBROS AND OFPERIMC DEFENDANTS A& GRANT OF

TMMUNITT IN THIS ACTION."; {3} "FLAINTIFF LAMBROS WAS PRETUDICED THNDER THE

FREIUDICE PRONG OF STRICKLAND ve. WASHINGIOHK, 466 V.5. S68 (1984), AS TO DEFENDANT'S
DEFICIENT FERFDRMANCE THAT LEAD TO AN INCREASEP TPRISON SENTENCE FOR PLAINTIFF
LAMBROZ."; and (&) "“OWDER MINNESOTA LAW THE ISSUE OF CATSATION IS A HATTER OF

FACT TO BE DECIDEDL BY A JUHY, WOT A JUDGE. Ses, ST. PAUL, FIRE & HARINE INSURANCE

COMPANY w3. HONEYWELL, 2000 WL FRSO07 (Miem, App. 2000)." See, EIHINIT A.

[fn Marsh 30, 2001, Judge Doty ORDERED, pursuant to Plafntiff LAMBROS'
Fabrvary 23, 2001 motion to alter of smend judpssnt pursusnt to Federal Rules
of Civil Procedure 59fe} ztated, "[Fllaintiff argues that tha court made An
unvatranted extension of the tuling in DEZIUBAK which 1a inconsistent with rhe

United $ctates Supreme Court's tullug in FERR] va. ACKERMAH, 448 V.5, 193 [1979).

Flaintiff further contends that the court's ruling denlez him the right (o a
remtdy for the alleged malpractice of hig former criminal attoTney, conlrary (o
the Minnegota Constitution and cthac ic would be manifestly unjust and lmpropet
to retrpactively apply a new Interpretation of law to his cese. . . . The Court
coneluded that, based on tha strong public policy ratlonsle assarcted it DEZIUEAK,
the Minnesota Supreme Court would likely extend ite grant of imminity to <owrk-
appointed defense couneel in federal ctiwinal cases. While the court's tuling
wag undeniably 8 matter of FIRST IMPRESSION, plaintiff offera no reapon far the

coutt Ea conclude that 1ts decision is manifeat]y erronesus. . . . Therefore,

5.
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1T 15 HERERY ORDERED cthat plaintiff's motion to alter or amand Judgmanc

purguant to Fed. B. Civ. P, 5%(&)} (Dac. Ha. 115) 1a DENIED.

A% A MATTER 0OF TLANW:

Thie Court, Eighth Circuit Court of Appeals, Tuled om September 8, 1995

1o U.5. ve. LAMPROS, 65 F.3d &98, "Defendant [LAMBROS, Pleintiff/Appellant] who

wee coovicted of conspicacy to digtribute cocalne was not subject to STATUTE'S
mandatory life seatence, where STATUTE did not take effect until well attar
conapiracy end date charged 1o indietment.”

Therefore, as 4 oatter of law, this Court ruled that Appellant’™s Constitu~-

tienal vights guaranteed by the 5irth Amendment aa to his right to affsctive
anaistance of counme] In rriminal prosecutiona where WIOLATED. This Court's order
toc vacate Appellant's sentence of 8 mandatory 1ifs without perole sarisfied the

U.5. Supreme Courts established two-prong teat in STRICELANT va, WABHINGTOM, 4b6&

T.5. GB68 [1984), to eveluate ineffective assistance claimg: (1) that counsel's
performance fe]] balow en cbjective atandard ¢f reaponablenans, and (2] that
counsel's deflelient performance prejudiced the defendent regultipg io an unreliable
or fundamentally wnfair cutcome of the proceseding. Defendants/Appellees errcrs
where so sericus that Appellses C.W. Faulkner wes not functionlog as counael duriog

s
PLEA NEGOTIATIONS #nd SENTENCING of Appellant in grosely overestimating Appellant's

sentence sxposurs that wea thirty (30) years ag per Brarilian Law. Appellant was
regentenced to thirty {30} vears as per Brarilian Law, This Court has ruled that
persona ara PREJUDLGED by counsel's wnfamiliarvity wirh Sentencing Guldelines aod

mistaken Lmpresslon about the length of sentence hicg client can tecalve 1f cutside

his maximis possible sentence, and # pergona substantial rights are affected if

his primen sentence was longer than it should have been. TU.5. va. GRANADOE, §54

F.1d 353 (Beth Cir. 19993 . See also, U, 8, va. GAVIRIA, 116 F.3d 1488 (D.C. Cir.

1947y {repand was required of claim that coumsel wes inaffective for imcorrectly

informing defendant ag to length of sentence he would face 1f he mccepted FLEA

5.



ACREEMENT that stated he would be subiect to a sentence of 36 years to life, when,
in facc, he wetwally would hawve faced gentence of 15 to i2 vears; evidentlary

hearing was tvequired on isaues of whether defendant would have taken governmeut's

PLEA OFFER had ke Jmown his TEUE EXIPOSUBRE under sentencing guldelinss. Id. at

L4968, Head Mote 5); TU,.5. we. WATLEY, 987 E.2d 841 (D.C. Cir. 1993) (Defendsut's

guilty plea was rendered involuntary by iocorrect Infermation received by defendant
BEMIRE and at gulley ples hearing about possible mentence, and by failure to advise
defendant ebout peculiar interplay of sentence guldelines and statutory prascrip-
tlons, - - -13 U.5. va, HEBNIKM, 7 F.24 55 (5th Cir. 19933{"[T]he question im
whethetr AWAREWESS of a mandatory minimum [maxiwm] would have affacted the defend—
aot's decision to PLEAD GUILTY." Id. at 58. [us to the Fact defendant was not
YAWARE OF OR UNDERSTD" the existance of tha STATUTORY sentence he could receive,
the court varsted his comviction and sentence and remanded his cass to the trial

couprt for REPLEADING.): and U.5. ve. GORDON, 156 F.3#& 376 (Ipd Cir. 1998) {Defenne

coutsel's performance in grossly undsrestizatiog defendant's sentencing exposure dn
LETTER to defendant fxll below prevalling profesaional norma for advising criminal
defendant during FLEA NEGOTIATIONS. In wioelation of hia 5ixth Awepdment Cometitu-
riomal Eighta. TId. at 376, Head Rote 5. FRevwonable probability ¢xisted thac, MIT
MR defensa counsel's wnprofesalonal arror in grossly underestimating that defendant’
& maximum sentencing exposure was tenm vears, defendant would h:;i accepted guiley
plea cifer . . . 1d. at 276, Head Hote 6.}

Therafore, Appellant-Flaintiff LAMBRUS aow okjects to Unlted Etntés Judge

Doty'a above ORDERS sand yulings by ralaing the followlng arguments.
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1550E: OHE (1)

DIP THE DISTRICT COURT ERR 1N DIBMISGING THE CONPLAINT AGAINST
COVERNHENTAL OFFICLALS ON GROUNDS OF QFFLCIAL [MWUNITY WITBOUT
DETERNINATION THAT THE COMFLALNEDOF ACTS WERE OFFICTAL ACTST

For che purpoge of gusmary Judgsent officlal {msmnlty is decided on Ewo
points: (L) does the defendanc have officlal imbwnley, and (2) 1f 8o, were the defen-
dant's acca official or noc afficlal? ALl zovernmental officlals have officlal
immunity, a0 the key quenptliaon 18 whether the acec tn dlspute was am aofficlal ack,
or one of the many non-officlial arcrte, 1.e., private acts such aa eating, drivinog,
or famlily affalre, thet all officlals da every day. Lo the court helow, defendants-
appellees were determined to be officiala aod chug to have afficial fwssunicy, but
oo determipation was made regarding whether their complained-af ackq were afficial
accs, yet plalntiff-appellant's complainr was diamleged. Thig iz error by the Dlstrict
Coutk. This error of law by the court below argues 1o Favor of remand.

OFFPICIAL ILMMUHNITY

The public intereat regquires declalona and actioneg b0 enfarce Lawa for
the protecetlon of the publie. ZCHEUER w. RHODES, 4i6 U8 232 ar 2141, 40 L.Ed. 24
o), 44 5.0t L683. Publlc officialg, wherher #u?ernnra, wAyorg or pokice, legislators
or judges, who fall to make deciglona when chey are needed or who do norc acke to
impiement decisions when they are made, do soc fully and Eaithfu™y perforw the
duties of thelr offices. ZLHEUER v. RHODES, supra, at D3 24]-342. 1mplicic in
the 1dea that officiales have some lomunlcy——abaoluce or gqualifled—foar chelr acte
ig a recognltion that they way err. The coocepr of lpmunl bty agauped thlia and goes
on to apsume that 1t is bettar to risgk some error, and posglble lajwry frowm auch

€rror, thao not to decide or act at all. SCHEUER w. RHODES, suwpra, ar U5 24Z. Nr.

Juetice Jackscn expreseed this general propoafcion succloctly, etacling “ic is not

a tort for the government to govern." DALEHLTE w. UNITED STATES, 346 US LS ar 57,

97 L.Ed L1427, 73 5.Cc 956 {[953)(diseenting apinion). S5, offlclal immunicy "ig

ot 8 badge or emolument of exalted affice, bor an expresslon of policy designed

7.
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te ald in the effective Functioning of govermment." BARR w. MATTEQ, 360 U3 564
at 572-573, % L.Rd.2d 1694, 79 5.cc 1335 {19549).

Pfficiale have iomuncly in £ivil actions agalnsc chem ag fndividuale compengurace
to theilr reapomatbilitien. The mare reapobnsibility an offictal haa, the wore fwmoandey
he hag hecauwse the higher the offictal, the broader hig reaponatbilitles, the wore
far=-reaching are hisa declsiong AE rhey impact wmore and wmore peoaple, 8o, thercefore,
the more extensive is hls exposure to clvil actione. Those 1in sere danger hawve

mwore protection. See SCHEUER w. BHODES, supra, at U5 345 pasals. Put differently,

an official bas immoity in civil actions againet him ag an individual o long as
he acte withio the outer gcope of hie officlal duties. He {g here acting as an
efflclal, or an offlcar of the state, 8o the atate is che cepponsible party. As
the¢ scope of his dutles locreases, necessarlly go mogr Big lmguuity. Scope of office
and scope of fmounlty are closely linked. 1o the words of the Supreme couit: "To
ke mure, the cccaslone upon which the acts of & head of an execurive depattument
will be protecied by [official Immunity] are doubtless [ar bBroadey than In the case
of ao ofEicer with less eweepipg fucnotlone. 3But that 13 because the higher the
post, the broader the raoge of responsibilicies and ducies, the wider the scope
of diacretion it entalls." HARR w. MATTED, wupts, U5 at 573-574.

The Elewventh Amendment Eo cthe Cosacigucign of the Unlted States blocks
clvil actlione in federal court by a ciElzen agaliogt s atate, By :;mpln and direct
extenslon, & cltizen canoot bring a4 suwilk in law or equity agalnst a State official
in federal court because that would he a de facto suic against the State, héta direckly
cepieeented by 1te officer, apd anawering for his accleons, sloce the S5tate, Dok
Lee eued officer, would pay 8 demage award. However, mipce Ex part Young, 209 1S
L28, 52 L.Ed 714, I8 S5.Ct 441 (19087, it haz been gegpled that the Eleventh Amendment
provides no shield for a state official confronged by a cladw that he has deprived
ancther of a federal right under the color of Scote Iaw., Ex parte Young teaches
that whan a 5tate cfficer acts under & Stace law In a manner violative of the Federal

Constitution, he “comes into conflice with the superior authority of that Conaritutien

Ik



And be 18 1o that case atripped of hie ocfficial or repregentatlve character and

18 subjected in his parecn to the conaequences 0f his individual conduct. The State
hae no power to lwpart to him any lmunlity from responefibllicy to the supreme suthoriky
of the Unlted States." id., act U5 159=160 {Emphasis supplied}.

We may conclude hers that the sct of knowlogly viclating the comstituticnal
righte of a cltizen stripe frew an cfflclisl his office, lwaving him to sct 8a an
crdinary pergon; an individual, apd we sll koow individualis have oo officlal immundity.

The above dJdigcugslon of olflclz] iumunlty has been expounded, s though

being taught to graduate stwdents by the Supreme Court, in SCHEUER w. RHODES, supra,

and alse by the Supreme Court of Minnesote io DZIORAK v. HOTT, 503 H.W.24 771 £1993),

which anre gpeclilcally addressed the official immunity of atate public defenders.
To end this ddscussion of officisl immunlty, we may conclude that:

L} officiale bave lwmunity to civil actlons agalnat them ag Individuals
only Lln proportion to thelr suthority and responeibfilicies;

£} for Che purpose of allowing thew to act ewlftly and decisively, fin
good fwith and ip the admittedly limitwd light of current circumetances,
without consequent personal liablilicy for honest mistekes;

3} but offlcials step out of the protecilve clothing of their offices
when chey knowingly viclate Constitutiounal rights;

4] and In such ceses 2re not officiale, but become ordinary individuals,
and <oneequently bave no official Imsrunicy.

OFFICIAL IMMUNITY IR THE INSTANT CASE -

In that deferdantg-appelilecg were public dJefendere, of opevated 1o supporting
roles to the public defender, necegeavyily chey have official iumunity for their
ocfficial acte, DZIUBAK v. MOTT, 5303 N.W.2d 771 (Minm. 1993}, for surely the public
defander holda publie office.

However, the public defender 18 not & hlgh-ranking official. The defender
thue hes lese 1lmmunity Ehan a4 progecutor or & judye. Aleo, 1ilke all other officials,
the public defender hae immunicy for hie officdal acts only. If the local public

defender aseaulte me in che local bar, wmistaking we for his wife's lover, be haa

oo immupicy becauge he 1 avc accing a8 an officisl, 80 he can b prosecuted for



aErault 2od I com sur hiw in 2 tort action to recover my medical exXpeumew, and to
compensate me for my palo, suffering, aod tioe lomt Evom work. Alwo, mome of his
acte, carried out while he i at work, using his authority as ao officisl, are not
pfficlal acts and may leave him open to a clvll acticn For damagee A Ao iodividusl.
For example, the DZIUBAK court, supra at 77&, noted thac:
In TOWER v. GLOYER, the Supreme Court held that there 1 oo lmounltiy
when a8 pubklic defendar dellberately consplrea with 8 proeecutor
to lotentlicnally daprive defendants of their coonetiiuiiomel rlght,
and therefore, public defenders are subjeck to suilk under &2 U.5.C.

§ 1983. TOWER w. GLOVER, 467 U5 914, 104 S.Cr 2820, Bl L.Ed.2d
758 (L9843,

S0, mot surprielogly, the Supreme Court of Minnescka differentlates between
valld official acts of a public defendar, oo the one hand, and knowingly wrongful
aete of an Indivwidunal who holda the offfice of public defender, on the other haod.

The question 1o the case at bar fIm oot, "do defendancs have official immunityI™
for surely they do. The questlon 18 whether the acte of defendanra=-appelieee complained
of 1o the Macrict Court were offfcfal acts. Were thege BCrp pegligeng, or were
they Inteaclonal? Were they perely damaging to appellaac, o did chey substantially
violate bis conmtitutional rights aod cauee consegquent Feal demage? 1£f any of defen-
dants'=appallaeas' acte complained of wars mubetantlally and intentionally vioclatlve
of plaintifE'a=appallant's constitutional rights, then regording those acte, defendante-
Appellees cannot ba avalled cfficial imsunity. -

Tha court bemlow granted susmary judgment to defendante—appellece dismiesing
plaintiff'a=appallant'se complainmt ino ite ORDER of 13 February MOL after ditlrmining
that defendante-appmellaas had cfficial {immunity, but without analyeis of whether
the acts of defendante-appellees were official acte. This is a fatal error of lau.

The District Court made oo mention of the nature of defendants'-appallame' acte;
unot one.
Summary judgment cannot be preaoted oo an officiael i1mmnnlty
clalm without a3 determination that the acka complalnoed

of were not inkenclonal wilolations of subscancive constitu=
tional rizhts.

1.
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To determioe that an official has officlal imounity 1e tautoclogical; It
tells us nothiog. It's identical to ssserting that ao Army offlcer 1s ino the Aray.
The Herrict Court aggerted that the defendanta-appelless actiog as officials io
the ordinary couree of thelr buslnoess, were cfficiale and lpsc facto could not
bt mued for demages in a ¢ivil action, and, by & ecrong, controclliog implication,
that che patute of chelr coaplajned-of acta are of oo conseguence. Thie 18 ano
ajarmlog etance [or a Federal court Co take, aod It 18 a substaptive error of law.
Furthes, the court below pade ae determinacion of che degree of ofilclal immunicy
defendante—2ppellecs had, and sc frow les ORDER ne conclusion can be made as i
whether the complained—of acte cowe within the compavatively liccle official lmmunicy
a public defender ham. Thie, too, 15 o substantial erzor of laow.

The Harure Of What Defendant-Appellees Did

Defendant-appellees were privete attorneys, "paid pursuant to an howrly
tilling rate" under “contract" to the Federal fublic Defender office in Minnempolis
{sem attached letter from Dam Scoct) defending plaintiff-appellanc in & drug case
for which the maxioum gentence everyohe knew wag bhirky years {a¢e accached letter
from U.5. Marshal Pavlak, Jated March 1550}, and for which plainciff-appellance now
has chirty years.

At sentenclog, Jacuary 27, 1994, plaiptiff-appellanc apgued vociferounly,
and at graat lesgth, and oo aeveral groupnds, that he showld noc be stvcenced co
Iife wfo parole. Hia defenge actocney, defendant-appellees, while ostensibly acguing
egalnat a Life sentence, ¢n only rwe pages of tiwnscript, referred o plaineiff-
appellant thusly:

{a} 1t hae been clear to me all alobg that Mr. Lambros bas not besn compatant
or ratliomal....

{b} I frankly believe [Mr. Lambros] i ret in his right wind....
{c) [MWr. Lambroe) iz a very croubling peteon to desl with and represant.
{(d) [Hr. Lambroa] very ofcen does not act in hie own best inteventa.

{e) I think higs behavior Las gotten {ncreaslogly wore bizarre.
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(f) Mr. Lambroe has bain kls own woret enemy. Over the yeats, he apperently

has detericratwd.

These comments, oetenelbly in witlgation, were 1o the framework of there
bhaving been no lnsanity defeuese At trlal, se obvyiously, wvery obviously, the sentencing
Judge had 0o basis in law to reduce the Life wfo parole swntence the Govermment
vad demanding on gedwnde of lusanity. Ino otbher worde, defendsnt-appellees were
attacking thedir ¢lient, cariying out 32 de facto promecution, oot 8 defense, in concert

with the progecuror. Recall DZIUBAFK, supra, at F74:

In TOWER v. LLOVER, the Suprémé Court held that there 1s
oo {mounity when a public defendar deliberately consplres
with a presscutor to intentionally deprive defendents of
their conetituticnal righta.

This s #0oC o sy the defense attoroey, defandant-appellees, end the proaecu-
tor had beforvehand pecrerly dgtend to collude againset plaintiff-sppellant, but it
1a to aay thig L9 whae happened, snd 4 person of Juat macginal intelligence can
gee 1t clearly in che Javuary 27, 1994 sentencinog transcclipt. The sentenclog iudge
gaw 1t, and on pages 43 and 44 woted at leogth and in detall that plaiptiff-appellant

wag nat ctazy. Thie Couwrt, 1o B.5. v. LAMBROS, 65 F.3d 698 at 7{l, led off a long comment

with, "Fat from being incompatent, Lambres...."

1o summary, defandant-appeliees mowlpgly, with intent and cunnieg, deprived
plaiuclff-appellant of hie procedural end subatentive due p{n:easnrightu to be represented
by defense counsel at sentencing, and this wes fairly representiwe of the state
of affaire thtoughout the entice legal procesa, from the day defendaut4appglleea
hired on as conttact public defenders. The result was an illegal Life wfo parole

gencence @ince redoged to thicty yaars.

Exactly How The IMatrict Court Erred In Ita ORDNER of IMemissal

In Judge Doty's OBDER of 131 Fabruary 2001, on page 3, tEhe Courk motes that:

The Coort has reviawad both the Ferri and Driubkak Jdeciatons
and other relevant caoe law and agrees with the magfacrace
Judge that the strong public policy raticnal relied upon

by the Dziubak court in granting iemomity b0 full-cime stace
public defendera is equally applicable to cospt-appoinced
defendera 1o & federal criminal cage.
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Thug poting that a contract Federal Public Defender 1 a Federel official, with

gll the protections pertaining theretq, includiog official Jmmnlty, the Districe

Court atoppad. He investlgation or analysis ensued to determine 1f defendant—

appelless’ complained-of acty wepe within the outer scope of their ocEficial duties,

or, totally different, were acca in knowlng violation of plaintiEf=appallant's conmti—

tutional rights, thug strippleg defendant-appellees of thelr office, leaving themx

to act A ladividuals, wha, of course, have no officizal anything, inrluding immaoity.
Bu the Ddstpler Court made o preliminary [inding that & Federal contract

piiblic delendey 1s a Federal offlcial, and had official imsuodty, and cherefore

could npt be gued ag an Individual. That ig & wery alarminp coocluslon. It elelims

that all actw of afficiale are official, and rthug need no conatltutionsl anslysle.

In other words, Federal officiale may make honear miptakss, but they cannot be evll,

g2 they have abgolute, co-need-to-analyze, Iomunfity from clvll actlons mgalost them

dg ipdividualg. Thie 18 extremely alarming, and It 18 just desad wrong. The Diastrict

Court i1 in frank, total, and very pericus error, for just falllpg to make am analyaila

af defendant-appelless’ cowplained-of accw, Since those acte were in copapiracy

to deprive & citizen of his coastleuciopal tights, thie error of the Digtrict Court
